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ORDER

This matter is before the court on the [439hfjonotion of defendants to strike the [405]
supplemental report of plaintiffs’ expert Jameasdis. For the reasons discussed below, the motion
will be GRANTED.

Law and Analysis

In addition to the authorities cited byetldefendants, the court notes generally the
following: “Courts have routinely rejected untiy ‘supplemental’ expert testimony where the
opinions are based on information available ptmthe missed deadline for service of initial
disclosures.Buxton v. Lil' Drug Store Prods. IndNo. 2:02CV178, 207 WL 2254492, at *5
(S.D.Miss. Aug.1, 2007gffd, 294 Fed. Appx. 92 (5tRir.2008) (citingSierra Club,73 F.3d at
571) (additional citations omitteddee also Akeva L.L.C. v. Mizuno Col2 F.R.D. 306, 310
(M.D.N.C.2002) (“[Rule 26(e)] daenot cover failures of omission because the expert did an
inadequate or incomplete preparation.”). Furtheamexpert opinions should be disclosed before,
and not at expert depositiorfSsee Booker v. Moor&Jo. 5:08cv309, 2010 WL 2426013, at *2
(S.D.Miss. June 10, 2010) (*he purpose of Rule 26(a)(2) is provide notice to opposing
counsel—before the deposition—as to wiet expert will tstify...”) (quoting Ciomber v. Coop.
Plus, Inc.,527 F.3d 635, 642 (7th Cir.2008)).

Judged against the backdrop agtand like controlling law ithis circuit, the undersigned
finds the purported supplemental opinion shobé stricken because it contains, on its face,
opinions markedly different from those set faritthe original, timely designation, and it comes

long after the passage of teepert desigrigon deadline.



Most notably, the prior opinion addressed #xéstence of “vapor intrusion pathways”
while the new opinion is not limited to such pathways; it addresses “pathways” geh€ady.
likely reason for this change is that, concernim@por air quality, the origal report provided, at
least in part, that because indoor air samgimgnd the presence of one or more compounds for a
large percentage of the homes sampled, “thicatdd the vapor intrusion pathway is complete
for large number of the home sampléddfowever, at the expertieposition, he conceded he did
not know if a vapor intrusion pathway was conple homes where thedoor air sampling was
conducted, and revealed compounds, if noesponding sub slab sampling was taken—which
was the case with respect to some number of the homes.

Conclusion

In short, in the undersignedview, the diversion from opions about the existence of
“vapor intrusion pathways,” specifically, to opams about the existence of “pathways” generally,
is a material change. Moreovéhjs change comes too late aifdallowed, would prejudice the
defendants, because: defendants would not havepportunity to depose the witness on this

expanded opinion; there is no oppmity to cure at this late dateor has any justifiable excuse

! See, e..g/sSub-slab Samples: ... The results of the limited sub-slab sampling that has occurred indicate the vapor
intrusion pathway is complete for the homes sampled.... Indoor Air: The results of the indoor air sampling that has
occurred indicate the vapor intrusion pathway is comjietiarge percentage of the homes sampled... Conclusions:
Based on the evaluation of 119 samples... collected during the initial phase of the investigation of Eastern Heights
neighborhood, the vapor intrusion pathway from groundwatesoil gas is complete for all 19 homes tested. The
vapor intrusion pathway with regards to soil gas contanainagi complete for all 50 properties tested.” Doc #440-1,
Exhibit A- Evaluation of Vapor Intrusion Conditions Eastern Heights Neighborhood Grenadashisis88901 at

10-12.

2 See, e.g.iConclusions: ... Specifically looking at the soil vapor samples... A pathway for these non-naturally
occurring chemicals to be in the soil vapor on these properties is complete. Specifically looking at thesaurhpiés
collected... A pathway for these nonnatlyr@ccurring chemicals to be in the sub-slab in these houses is complete.
Specifically looking at the indoor aslamples collected... A pathway for thesm-naturally occurring chemicals to

be in the indoor air in these houses is complete.” Doc# 440-4, Exhibit D — Supplemental Report to the April 2017
Report Titled “Evaluation of Vapor Intrusion ConditidBastern Heights Neighborhood Grenada, Mississippi 38901"

at 9.

3 Doc #440-1, Exhibit A- Evaluation of Vapor Intrusion Conditions Eastern Heights Neighborhood Grenada,
Mississippi 38901 at 12.



been offered for this changexdeed, as defendantunsel points out, thishange is not based
on data not heretofore aNable to the expert.

For all of the foregoing reasons, the panted supplemental agon is STRICKEN.

SO ORDERED this, Thursday, December 28, 2017.

/s/ Jane M. Virden
UNITED STATESMAGISTRATE JUDGE




