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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

CERTAIN UNDERWRITERS AT LLOYD'S,
LONDON SUBSCRIBING TO CERTIFICATE
NO. 56458 PLAINTIFFS
V. CIVIL ACTION NO.: 4:16-cv-77-DMB-JMV
KEN GAILES, Individually and d/b/a
Washington County Country Club, and
DONALD LEE WASHINGTON DEFENDANTS
ORDER

This matter is before the cousyja sponteto require the Plaintiffe this action to amend
their complaint to properly allege a basis fiederal court jurisdion, failing which the
undersigned will recommend the case be dismisstabut prejudice for lack of subject matter
jurisdiction.
Background

This is a declaratory judgent action by “Certain Underiters” (otherwise called
“Names”) of Lloyd’s, London subscribing to téicate no. 56458. Specdally, the Plaintiffs
seek a declaration of this cothnat they have lawfully seinded the subject Lloyd’s policy
pursuant to which the Defendants were insurddiswever, as discussed below, diversity
jurisdiction pursuant to 28 U.S. § 1332, upon which Plaintiffs guort to found jurisdiction in
this case, has not been distinctly and affirn&yivalleged in the complaint in accordance with
Oteeva, LP v. X-Concepts LLZ53 F. App’x 349, 350-51 (5th Cir. 2007) (“For diversity
jurisdiction, the party assertingderal jurisdiction must distinctlgnd affirmatively allege the

citizenship of the parties.”). Consequently, agands, this court is without jurisdiction to hear

this matter.
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The Complaint

The complaint for declaratory action in tiesse states, as concerns who the parties are
and what the basis for jurisdiction is, as follows:
Parties

2. Underwriters are non-resident eligilderplus lines ingance underwriters
properly conducting business in theatgt of Mississippi. Underwriters’
principal places of busass are in London England.

3. Defendant Ken Galiles . . . is an adaklident citizen oMississippi . . .

4. Defendant Donald Lee Washingtorais adult resid# citizen of

Mississippi . . .

Jurisdiction and Venue

5. This court has subject matter jurigsha over this case under 28 U.S.C. §
1332 as the parties are ezéns of different statesvith the amount in
controversy exceeding $75,000.00, exclusive of interest and costs.

6. The diversity of citizenship requirentels met because Underwriters are a
[sic] non-residents, while atlefendants in this acticare residents of the State
of Mississippi.

7. The amount in controversy is met because Underwriters, as the insurer, face
potential liability in excess of $75,000.@clusive of interest and costs.

Compl. at 1-2.

Lloyd’s of London

The Fifth Circuit has labeled the taskdaftermining the citizenship of Lloyd’s as the
“Lloyd’s citizenship conundrum.Corfield v. Dallas Glen Hills, LP355 F.3d 853, 857 (5th Cir.
2003). Fifth Circuit case law exghs that “Lloyd’s of London isot an insurance company but
rather a self-regulating entity which operates and controls an insurance mawhedriced Sleep
Center, Inc. v. Certain kderwriters at Lloyd’s Londaqr2015 WL 4097069, at *2 (E.D. La. July

7, 2015) (quotingCorfield, 355 F.3d at 857). Lloyd’s, Londgmovides a market for the buying



and selling of insurance risk among its membaisy known as “Names,” who collectively make
up Lloyd’s. See Corfield355 F.3d at 858.

The members or investors who catigely make up Lloyd's are called
“Names” and are the individuals and gorations that finance the insurance
market and ultimately insure risks. Eddhme is exposed to personal liability
for his, her or its propoxinate share of the loss ormparticular policy that the
Name has subscribed to as amderwriter. Names do not operate
independently; each is severally liable on the policies to which it subscribes,
only for his, her or itroportion of each risk. Names are underwriters of
Lloyd's insurance and they invest in agantage of the polcrisk in the hope

of making return on their investment. Each Name is exposed to unlimited
personal liability for his mrportionate share of the loss on a particular policy
that the Name has subscribed to aas underwriter. Typically hundreds of
Names will subscribe to a single policy, and the liability among the Names is
several, not joint.

Most Names or investors do not activelrticipate in the insurance market on
a day to day basis. Rathdéine business of insuring risk at Lloyd's is carried on
by groups of Names called “Syndicates.” In order to increase the efficiency of
underwriting risks, a group of Names wilor a given operating year, form a
“Syndicate” which will in turn subscrib® policies on behalf of all Names in
the Syndicate. A typical Lloyd's policy has multiple Syndicates which
collectively are responsiblfor 100 percent of the coverage provided by a
policy. The Syndicates themselves haegerbsaid to have rindependent legal
identity. Thus, a Syndicate is a creatafeadministrativeconvenience through
which individual investors can subsaito a Lloyd's policy. A Syndicate bears
no liability for the risk on a Lloyd's policy. Rather, all liability is born by the
individual Names who belong to the varidsgndicates that have subscribed to
a policy.

In practice, since many Names throughkithrespective Syndates are liable

on a Lloyd's policy, theactive underwriter fromone of the underwriting
Syndicates is designates the representative all the Names on the policy.
This single underwriter, called the “|€aghderwriter on thepolicy, is usually

the only Name disclosed on the pglievith all other Names remaining
anonymous. The lead underwriter is tglly the first tosubscribe to the
policy and typically assumes the giest amount of risk. The Lloyd's
corporate entity maintains records on the identity and last known residence of
Names insuring risk in the Lloyd's markéthat information is kept strictly
confidential.

Corfield, 355 F.3d at 857-59.

Analysis



A. Complete Diversity

On or about Thursday, Aib21, 2016, the court, actirgua sponterequested the
Plaintiffs to provide the court Wi authority to support the assert that this court has subject
matter jurisdiction over this case. In resportise,Plaintiffs impliel — though fell short of
actually asserting — thanly the citizenship of the “lead” underwriter associated with the subject
policy need be examined for the diversity gsed. The Plaintiffs allege that the lead
underwriter, QBE, is a citizen @&iondon, England. Moreover, Pléifs assert that even if the
citizenship of all of the Names associated with the policy must be examined to establish
diversity, jurisdiction is proper in this court.he Plaintiffs reach their conclusion because an
employee of the lead underwriter among thHelsentiffs, Owen Ludbrook, has provided an
affidavit stating that the leaghderwriter, QBE, has “conduct@ search that revealed no
residents of Mississippi in any underwriting syndecassociated with this policy.” Declaration
of Owen Ludbrook, Ex. 1 at [5]. The undersignespextfully disagreesitih Plaintiffs that
reliance on either of the above positions adequatghblishes diversity jisdiction in this case.

First, Plaintiffs cite no authority for thgosition that only the citizenship of a “lead”
underwriter is relevant for thewdirsity jurisdiction aalysis. (Notably, theubject complaint [1]
did not actually allege the existence of suchrédypa This court is aare of no such controlling
authority in the Fifth Circuit. “The sole aaslaiming that only the citizenship of the head
underwriter is taken into account when isiged in its representative capacitgisrtain
Interested Underwriters at Lloyd's, London, England v. Lag6d;.3d 39, 43-44 (6th Cir.
1994).” Johnson v. Certain Underwriters at Lloyd's Lond2809 WL 3232006, at *3 (E.D. La.

Oct. 2, 2009).



To the contrary, though the Fifth Circugeéif has not yet addressed the issue, many
district courts within the circuit have, expresiblding that the diverse citizenship of each of the
underwriters or “Names” must be affirmativeNeged in the complaint in order to establish
diversity jurisdiction. Johnson 2009 WL 3232006, at *3 (holding thdéederal courts across the
nation have agreed . . . that wiagtermining the diversity of caenship of the parties in a case
involving [Lloyd’s], all the ‘names’ mudbe taken into consideration’yee also Advanced Sleep
Center, Inc, 2015 WL 4097069, at *2 (holdg that “the names areettreal’ parties to this
action, and their citizenship must be distinethd affirmatively set forth or established by
proof”). Indeed Lloyd’s has itself advanced thasition in litigation teestablish an absenoé
federal court jurisdiction in other caseSeeRips, LLC, d/b/a Seafood Have. Underwriters at
Lloyd’'s London 2015 WL 2452339, at *3 (E.D. La. May 21, 2015) (“Lloyd’s argues that
Seafood Heaven must establishtthll individual Names dviembers are diverse from alll
adverse parties.”). “The only time this reasordiogs not explicitly apply in the Fifth Circuit is
when a ‘name’ sues, or is sued, in its indiguather than its representative capacity.”
Johnson2009 WL 3232006, at *3 (citinGorfield, 355 F.3d at 854).

In apparent recognition of this requiremengiitiffs argue that jurisdiction is established
here because the lead underwriter “has conductearch that revealed no residents of
Mississippi in any underwriting syndicate assaaiatvith this policy.” Declaration of Owen
Ludbrook, Ex. 1 at [5]. As is explained in a nuenbf decisions from the Fifth Circuit, this
vague reference to the citizenship of the Plaintiffs is rsifficient basis on which to found
federal jurisdiction.SeeGetty Oil Corp. v. Ins. Co. of North Amerj@41 F.2d 1254, 1259 (5th
Cir. 1988) (holding that allegatidhat defendant was not citizen of particular states did not

establish citizenship for diversigurposes and that thele that citizenship must be distinctly



and affirmatively alleged requires “strict adherencs&g alsdllinois Cent. Gulf R. Co. v.
Pargas, Inc. 706 F.2d 633, 636 & n. 2 (5th Cir. 1983)he basis upon which jurisdiction
depends must be alleged affirmatively and deslynand cannot be established argumentatively
or by mere inference.”).

B. Jurisdictional Minimum

The second issue that the court must cardgglwhether or not the jurisdictional

minimum of $75,000.00 must be met as to each “Name.” In a 2015 case from the Eastern
District of LouisianaRips, LLC 2015 WL 2452339, at *2, Lloyd’s dfondon asserted that the
jurisdictional minimum must be met &seach “Name.” The court Rips, LLC reviewed a
number of cases from inside and outside of tffida Eircuit in order to reach its conclusion that
that the jurisdictional minimum must be metagach “Name.” The court’s thorough analysis
is included below:

However, a number of cases from thisurt as well as a Fifth Circuit opinion
affirm Lloyd's assertion that the $75,060nimum must be met against each
individual Name. InG & M Holding, Inc. v. Certain Underwriters at Lloyd's of
London, the court granted dismissal both because the plaintiff had failed to
assert facts to indicateah“the amount in controvsy is met as to all Names
sued under the policy” and becausesast one Name was non-diverse. Civ. A.
No. 07-4883, 2008 WL 215842, *2 (E.D.La. Jan. 23, 2008Mdrwuslin v.
Grinnell Corp.,Judge Vance likewise found that jurisdiction was lacking both
because several Names were non-dejeend because “all but one of the
Names lack[ed] the requisite amount controversy.” Civ. A. No. 97-803,
2000 WL 1059850, *4 (E.D&. Aug. 1, 2000). IMTeam One Properties, LLC

v. Certain Underwrites at Lloyd's, Londonthe Court dismissed the action
because the total amount in controversy agamist Names was only
$47,594.37, not because the $75,000 minimum was not met as to each Name.
However, the opinion referenced Judge Vance's holdingMéAuslin as
guidance. Civ. A. No. 07-4493, 2007 WL 4365392, *4 (E.D.La. Dec. 10,
2007). The Fifth Circuit upheld the rulingashg that the “digict court found
that Team One did not demonstrate that the amount in controversy agginst
completely diverse underwriter was @xcess of the jurisdictional $75,000
exclusive of interest and costsTeam One Properties LLC v. Certain
Underwriters at Lloyds Londor281 Fed.Appx. 323, *1 (5th Cir.2008).



*3 Moreover, courts in othejurisdictions have held that the jurisdictional
minimum must be satisfied &s each individual Name. IB.R. Squibb & Sons,
Inc. v. Accident & Cas. Ins. Cothe Second Circuit held that because the
Names were severally liable under timsurance policy in question, their
liability could not be aggregated to meet the jurisdictional minimum. 160 F.3d
925, 933 (2nd Cir. 1998). I€hase Manhattan Bank, N.A. v. Aldridgbe
district court for the Southern Disttiof New York found that though the
complaint alleged a loss of $1,227,839.1% amount in controversy with
respect to the individual defendamamed in the action was only $1,851.57,
and thus failed to meet the jurisdictional amount requirement. 906 F.Supp. 870,
874 (S.D.N.Y. 1995). Although that casent controlling law for this Court,

its reasoning for arriving dhis conclusion is soundpplying the holding of a
Fifth Circuit case, the district coustated that the amounts claimed against
each Name could not be aggregatedause “when liability among defendants
is several, a plaintiff cannot aggregéteclaims against individual defendants
in order to satisfy the jurisdictional aomnt.... It must satisfy the jurisdictional
amount with respect to each defendamd.” (citing Dendinger v. Maryland
Casualty Co0.302 F.2d 850, 851 (5th Cir. 1962)).

Given the holdings discussed aboves @ourt finds that Seafood Heaven may
not aggregate its claims against indivdl Names, and therefore must plead
that the $75,000 jurisdicthal amount is met faachName.
Rips, LLG 2015 WL 2452339, at *2-3.
The undersigned finds the reasoningrips, LLCto be meritoriousSee als®dvanced
Sleep Center, Inc2015 WL 4097069, at *3 (holdingah“the amount-in-controversy
requirement must be met as to each NameQcofdingly, in order to satisfy the jurisdictional
requirements, the Plaintiffs must show ttied jurisdictional minimum of $75,000.00 has been
satisfied as to each “Name.”
Conclusion
In sum, the complaint must distinctly arffiranatively allege thecitizenship of each of
the Plaintiffs (here, the “Names”). The cdaipt must also allege that the amount in

controversy requirement is met as to e€d¢ame.” Accordingly, the undersigned will

recommend dismissal of this action without pregedabsent the filing, within fourteen (14) days



hereof, of an amended complaint properly idemtya basis for federal court jurisdiction in this
case.
SO ORDEREDthis, the 26th day of May, 2016.

/s/ Jane M. Virden
UNITED STATES MAGISTRATE JUDGE




