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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
GREENVILLE DIVISION

HELENA CHEMICAL COMPANY PLAINTIFF

VS CIVIL ACTION NO.: 4:16-CV-86-JMV

R&E FARMSand RICHARD J. YOUNG, JR. DEFENDANTS
AND

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
GREENVILLE DIVISION

HELENA CHEMICAL COMPANY PLAINTIFF
VS CIVIL ACTION NO.: 4:16-CV-87-JMV
DOUBLE Y FARMS, INC. and DEFENDANTS

RICHARD J. YOUNG, JR.

ORDER ON MOTIONSFOR WRITS OF GARNISHMENT

This matter is before the coustja sponteto determine whether thisise is properly before
this court. For the reasons stated below, the doul$ that the procedural posture of the case is
improper and subject matter juristion over the purported garnishmeis lacking. In short, the
holding ofBerry v. McLemorg795 F.2d 452 (5Cir. 1986) requires thadhis court conclude: 1)
plaintiff must initiate a new, septe, action for any writs of garhisient, and 2) if that action is
to be filed in the United States District Courtfiloe Northern District oMississippi, plaintiff must
establish an independent basis for federddjesut matter jurisdiction over the garnishment

proceeding— which is based on state law.
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Facts

Defendant Double Y and Young defaulted urtierterms of a credsales agreement with
Helena. Similarly, R&E Farms and Young defadltender the terms of another credit sales
agreement with Helena. Helena then sued in this court to enforce the agreements and recover its
losses— asserting subject matter jurisdictiomspant to 28 U.S.C. § 1332 as the basis for
jurisdiction in each action. Following a motion, tases were consolidated. Ultimately, the cases
were resolved by Helena’s successful motimnsummary judgment, and on April 27, 2017, the
court entered judgment against Double €l &' oung— in the total amount of $432,335.99 plus
post-judgment interest at the federal rated R&E Farms and Young— in the total amount of
$280,767.11 plus post-judgment interastthe federal rate. The consolidated cases were then
closed.

On October 9, 2017, Helena filed twelve moti@arassuance of writs of garnishment [53]-
[58] and [54]-[59], respectively— six in each adolsconsolidated action— against a number of
banks or other companies bekelto have accountsit or owe money to the defendants. No
independent basis for jurisdiction wakegkd to support the garnishment actions.

LawandAnalysis

Because this court has an independierny to examine its own jurisdictiosee generally
Ruhrgas Ag v. Marathon Oil Cd526 U.S. 574 (1999), the courtvited briefs on the issue of
whether the motions for writs of garnishment wpreperly filed in thisclosed action— and in
particular, whether this couhtad subject matter jurisdictioover them. Specifically, the court
called to the plaintiff's attention the decisionsBierry v. McLemorg795 F.2d 452 (5Cir. 1986)

andBass v. Dennefin re Bas$, 171 F.3d 1016 {BCir. 1999).



In Berry v. McLemorgthe United States Court of Appeéds the Fifth Circuit held that a
garnishment action seeking enforcement against garties who were singers to the underlying
judgment requires the institution of a new proceeding— separate from the primary action that
established the judgment delot. at 455. The Fifth Circuit further kkthat the Courdid not have
ancillary jurisdiction over garnishment proceedinggen if the garnishmerng sought to satisfy
the earlier judgment entered in the same clkeln short, an indepwlent basis of federal
jurisdiction must exist to vest the federal dowith jurisdiction over the new and independent
garnishment action in order for it ppoceed thereon in federal court.

The Court of Appeals iterated the holding iBerry in the later casén re Bassstating:

Perhaps even more to the pointtie recognition that the particular
“supplemental jurisdiction” action we review today isnew and independent
action. As noted earlier, the Denneys instituté case against the Trustees as a
combined garnishment and injunction proceeding . . . . Even though the Denneys
voluntarily non-suitedhe garnishment, it and the ngatory injunction for advance
notice are analytically indistinguishable for purposes of classification as new and
independent actions.

In this we are bound by our holdingBerry v. McLemorand the reasoning
behind it. If anythingBerry was a closer case: It ale with a money judgment
previously rendered by the same court in which the judgment creditor was seeking
to garnish the judgment debtor's former employer. Moreover, the court in question
was a federal district court and thus a tofibroader jurisdiction than a bankruptcy
court. As in the instant case, the judlgdiroceeding in which the money judgment
was rendered had been completed and nastive, and the third party against
whom the garnishment was sought in the second proceeding had not been a party
to the first. TheBerry court recognized the general principle that prior termination
of a proceeding does not ordinarily prewdre court from aiding in collection, but
determined that the general rule gives way to the more specific exception when the
subsequent action is new and indepemndiEom the first. Relying on our
pronouncement iButler v. Polkthat garnishment actions against those who were
not parties to the original action “are geally construed asndependent suits, at
least in relation to the primary action™which the judgment was rendered, we held
in Berry that the district court lacked jsdiction to entertain the garnishment.

TheButler/Berryanalysis is clearly applicibto the action brought by the
Denneys in the Bankruptcy Court in Texas and stymies their effort to support
jurisdiction of that court undehe rules of sugpmental jurisdiction. As we stated



in Berry, “we can find no case where a court hildt it had ancillary jurisdiction

to consider claims in aew and independent actianerely because the second

action sought to satisfy or give additional meaning to an earlier judgment.” The

bankruptcy court has no inherent gdiction to hear this case.
In re Bass171 F.3d 1016, 1024-25 (5th Cir. 1999).

Despite this authority, Helena argues, fitisat the United States Supreme Court’s decision
in Peacock v. Thoma§16 U.S. 349 (1996) “overruled (orthe very éast limited) Berry]”, and,
second, than re Bass—decided three years affeeacock— “turned on the lints of a bankruptcy
court’s jurisdiction as opposed to that of a distrimtirt.” Brief at 4, [59]. Helena’s arguments are
ill founded.

First, Peacocldid not overrule or limiBerry. On the contrary, thBeacockcourt ruled on
the Berry-side of what the court called “a conflict among the Courts of Alspe-the resolution
of which was the very reason it granted certio@eacock 516 U.S.at 352. In a footnote, the
Peacockcourt described the split as between thedlH-ourth, Seventh, and Ninth Circuits— all
of whom, in varying types of collection actignisad held the actionwere ancillary to the
underlying claim giving rise to tHadgment sought to be collectethd thus did not require a new
independent action or an independeasis of federal court jurisdictioid. at 352, n.2. On the
other side of the “Circuit-split” were celttion cases from the Tenth and Fifth Circuits—
specifically, inter alia, Berry v. McLemore- which do require arindependent action and
independent basis for fedesabject matter jurisdictiond. Far from overrulindBerry, the United
States Supreme Court held Beacockthat an independent actiomth its own jurisdictional

footing was requiredd. at 355. In other words, tHeeacockcourt ruled in agreement with the

Berry-side of the Circuit-split.

1 While it bears mentioning that thieacockcourt did recite that a footnote in a prior decisioiackey v. Lanier
Collection Agency & Service, Inat86 U.S. 825, 834 n.10, 108 S. Ct. 2182, 2188 (1988yas-authority for the
proposition that it had previously approved the exercismaillary jurisdiction over a garnishment, the case did not
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The Fifth Circuit simply does not re&kacockas overruling or abrogatiri@erry. In 1999,
three years after tHeeacocldecision, the Fifth Circuit expssly reaffirmed the holding Berry
concerning garnishments prostsdiin federal courts im re BassIn re Bass 171 F.3d at 1024.
In the following years, numerous couitsthe Fifth Cirwit have relied orBerry as controlling
precedent on this very issugee for exampleStevens v. Progressive Gulf Ins. (¢o. 1:13-cv-
00244-GHD-DAS, 2014 U.S. DidtEXIS 157853, at *6 (N.D. Miss. Nov. 6, 2014)(“garnishment
actions against third parties are construed dspendent actions frothe primary action which
established the judgment debtBerry v. McLemore795 F.2d 452, 455 {5Cir. 1986).

More specifical, in the case dDenton v. SutemMNo. 3:11-CV-2559-N2015 WL 510969
(N.D. Tex. Feb. 6, 2015) plaintiffmstituted garnishment proceedings against Bank of America
in order to collect on plaintiff judgment against defendants. Thentoncourt held:

[T]he United States Court of Appeals fine Fifth Circuit has held that a
garnishment action seeking enforcemerdiagt third parties who were strangers

to the underlying judgment requires thatitution of a new proceeding separate

from the primary action that established the judgment dgSbe Berry v.

McLemnore 795 Fed % 452, 455 (% Cir. 1986). “The writ of garnishment, under

the clear precedent of [the Fifth Circuig,an action separate and independent from

the action giving rise to the judgment delbdl”

And, the Fifth Circuit has further held that this Court does not have
“ancillary jurisdiction” overany garnishment proceeding ....

Plaintiff's proceeding with the gariment action against a third party in
this closed action against Defendantis. procedurally improper under the Fifth
Circuit’'s binding precedent iBerry v. McLemore795 F.2d 452 (5th Cir.1986),
andin re Bass,171 F.3d 1016 (5th Cir.1999).

Denton v. SuteMo. 3:11-CV-2559-N, 2015 WL 510969, at *2, *3 (N.D. Tex. Feb. 6, 2015).

involve ancillary federal enforcement jurisdictiddackeywent before Georgia Supreme Court up on a grant of
certiorari. Federal courts were not involved until the Supr@uourt heard the case. Even then, certiorari was granted
in order to determine whether ERISA, a federal statute, preempted Georgia’'s garnishment statutes.
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Conclusion
Similarly, Plaintiff's proceeding with the gasimment action against a third party in this
closed action is procedurally improper undee Fifth Circuit's binding precedent Berry v.
McLemore,795 F.2d 452 (5th Cir.1986), ahdre Bass171 F.3d 1016 (5th Cit999). Therefore,
should the plaintiff wish to movier writs of garnishment, plairifimust initiate a new, separate,
action. Further, if that action is filed in the Unit8tates District Court for the Northern District

of Mississippi, plaintiff must eskdish an independent basis fod&al subject mattgurisdiction.

SO ORDERED this, the 3t day of October, 2017.

/s/ Jane M. Virden
UNITED STATESMAGISTRATE JUDGE




