Pree v. The Washington County Board of Supervisors et al Doc. 60

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
GREENVILLE DIVISION
BRENDA PREE PLAINTIFF
V. CIVIL ACTION NO. 4:16-CV-122-SA-RP
THE WASHINGTON COUNTY BOARD
OF SUPERVISORS, JESSE AMOS,
PAUL WATSON, JR., and MIKE GORDON DEFENDANTS
MEMORANDUM OPINION
Brenda Pree originally filed this case the Circuit Court of Washington County,
Mississippi. The Defendants removed the dasthis Court on June 15, 2016. In her Amended
Complaint [4-7], Pree alleges various claims agiihe Washington County Board of Supervisors,
as well as claims against County Supervisosseddé@mos, Paul Watson Jr., and Mike Gordon in
their official and individual capacities. Finditige individual defendants &thed to the protection
of qualified immunity, the Court dinissed the Plaintiff’'s equpfotection claim against thel@ee
Order [34]} At this time, the Plaintiff has three remaining claims, all against the Board: one Title
VIl claim, one Equal Protection claim, andeodue process claim based on the Mississippi
Constitution. Now before the Court is the Boariotion for Summary Judgment [45] requesting

dismissal of all the Plaintiff's remaining claimBhe issues are fully briefed and ripe for review.

SeeResponse [48]; Reply [5%].

! The Court also dismissed the Plaintiff's Title VII and deddion claims against the individual Defendants after the
Plaintiff conceded these claimstier summary judgment briefin§eeOrder [34]; Memorandum Opinion [35].

2 The Plaintiff filed an unsigned affidavit in support of her summary judgment res|8ae48-1]. One week later,

the Plaintiff filed a Motion to Amend [50], with a signed version of her affidavit attached, requastimigsion from

the Court to substitute the signed version for the unsigned one. The Board subsequently filed a Motion to Strike [52]
the Plaintiff's unsigned affidavit from the record. The Caonstrues the Plaintiff's Motion to Amend [50] as an out-
of-time motion for an extension of time, or in the alternative as a motion to supplement. The Court has broad discretion
to manage motions deadlines and supplements under the Local Uniform Civil Rules and the Fextecd| Guil
ProcedureSeel. U.Civ.R. 7, 15; [ED. R.Civ. P. 6. The Board was fully aware of the issues raised here, had ample
opportunity to respond, and is by no means prejudiced by the substitution of the signed version of the document. The
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Factual and Procedural Background

The Washington County Planning Director/@ir&Vriter resigned in 2014, and the County
Administrator was hospitalized multiple times fealith issues during that same time. The County
Board of Supervisors recognized the need &liteonal personnel to supplement and substitute
for the current County Administrator, anddo grant writing and administration. On November
4, 2014, the Board of Supervisors authorized afoaldpplications for th position of Assistant
County Administrator/Human Resources DirecBubsequently, the Board approved Vicki Uppal
to serve temporarily as a voluntegant writer/administrator for the County for a period of three
months. The Chancery Clerk issuaal official Notice of Intenand subsequently published an
advertisement for the Assistant County Admiaigir position. On December 1, 2014, the Board
approved a salary for the position, and revieard added duties, including grant writing, to the
proposed job description. At that time, the Boalsb changed the job titk® Assistant County
Administrator/Grants Coordinator.

By the deadline of December 12, 2014, the Baaceived some thirty-six applications.

In February of 2015, four out dize of the Supervisors submitted their top choices from the pool
of applicants’ From these choices, the Board seledted top candidates for interviews. Both
Uppal and the Plaintiff were oneHist of top candidates. After completing interviews, the Board
voted unanimously to appoint Uppal as Assist@ounty Administrator/Grants Coordinator. The
County Administrator continued teave health issues and evenltpatsigned effective June 30,
2015. On July 20, 2015, the Board appointed Upp&@amty Administrator. The Board did not

advertise or consider other ajgaints for County Administrator.

Plaintiff's Motion to Amend [50] is granted, and the BiiarMotion to Strike [52] is denied as moot. The Court
considered the relevant, competent, admissible portions of the signed affidavit in its summary judgment analysis.
3 The Supervisor from District 3 did not submit a list of his top choices, but the oth&upervisors did.



According to the Plaintiff, several membeof the Board consm@d to manipulate the
application and appointment process for the Coiaiministrator position. Also according to the
Plaintiff, the Board wanted a white person in plosition instead of the PIaiff, who is African-
American, even though the Plaintiff was more ldieal. The Plaintiff alleges that the Board
appointed Uppal to the temporary grant writpggition even though she had no experience. Then,
the Plaintiff alleges, the Boardembers added grant-writing qualditons to the Assistant County
Administrator job description to rka Uppal appear more qualified.

As noted above, the Plaintiff asserted thregnts against the Board, one Title VII claim,
one Equal Protection claim, and one due pec&sm based on the Missippi Constitution. The
Board filed a Motion for Summary Judgment [4@Questing dismissal of all the Plaintiff's
remaining claims. The Board argues that thairf@ff has not brought forth any evidence of
discriminatory intent or motivation, and thasélected Uppal for the job simply because she was
more qualified. The Plaintiff responds by arguingttehe was substantially better qualified than
Uppal, and that the Board pre-selectgapbl for the position because she is white.

Standard of Review

Federal Rule of Civil Procedure 56 goveswsnmary judgment. Summary judgment is
warranted when the evidence reveals no gendisute regarding any raial fact, and the
moving party is entitled to judgment as a matter of lan. R. Civ. P.56(a). The rule “mandates
the entry of summary judgmeitffiter adequate time for discoveagd upon motion, against a party
who fails to make a showing sufficient to estadblise existence of an element essential to that
party’s case, and on which that partyl wear the burden of proof at trialCelotex Corp. v.

Catrett 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).



In reviewing the evidence, factual controvessae to be resolved in favor of the non-
movant, “but only when . . . both parties hawubmitted evidence of contradictory factsittle v.
Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994). Whewrlswontradictory facts exist, the
Court may “not make crddility determinations or weigh the evidencdreeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 150, 120 S. Ct. 2097, 14Ed. 2d 105 (2000).The moving
party “bears the initial sponsibility of informing the distriatourt of the basis for its motion, and
identifying those portions of [the record] whitthbelieves demonstratedlabsence of a genuine
issue of material factCelotex 477 U.S. at 323, 106 S. Ct. 2548. The nonmoving party must then
“go beyond the pleadings” and “desigmaspecific facts showing th#étere is a genuine issue for
trial.” 1d. at 324, 106 S. Ct. 2548 (citation omitted).

This Court has no duty to “sithrough the record in search of evidence to support” the
nonmovant’'s opposition to summary judgmeadwards v. Cont’'| Cas. Cp841 F.3d 360, 363
(5th Cir. 2016) (citingForsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) (quotiigotak v.
Tenneco Resins, In@53 F.2d 909, 915 n.7 (5th Cir. 1992)).

Race Discrimination and Equal Protection

The Fourteenth Amendment to the United &adaTonstitution provides that no state shall
“deny to any person within its jurisdiota the equal @tection of the laws.” U.SCONST. AMEND.
XIV. “[T]o state a claim of racial discriminatn under the Equal Protection Clause, the Plaintiff
‘must allege and prove that she received treataiéfatent from that received by similarly situated
individuals and that the ugeal treatment stemmed from a discriminatory intertcdalla v.
Brown 460 F. App’'x 469, 479 (5th Cir. 2012) (quotiRgester v. Lowndes Cnty354 F.3d 414,
424 (5th Cir. 2004)Taylor v. Johnson257 F.3d 470, 473 (5th Cir. 2001) (per curiam)). In the

end, “proof of racially dsicriminatory intent or purpose is recgd to show a violation of the Equal



Protection Clause.Coleman v. Houston Indep. Sch. Dist13 F.3d 528, 533 (5th Cir. 1997)
(citing Village of Arlington Heights Wetropolitan Housing Dev. Corp429 U.S. 252, 265, 97 S.
Ct. 555, 50 L. Ed. 2d 450 (1977)).

The Court will analyze the Plaintiff's Equdrotection and Title VII claims together,
because the “inquiry into intentional discrimiretiin public employment is essentially the same
for individual actions brought under [42S.C. 88] 1981 and 1983, and Title VIMcDonnell
Douglas Corp. v. Greert11 U.S. 792, 802, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (19@8}erdale
v. Texas Dep’t of Criminalustice, Institutional Div.512 F.3d 157, 166 (5th Cir. 200%Wallace
v. Tex. Tech Uniy80 F.3d 1042, 1047 (5th Cir. 1996). $occeed on a claim for intentional
discrimination under these statutory schemibe Plaintiff must first prove @ima faciecase of
discrimination either through direevidence of discriminatory nige, or circumstantial evidence
under theMcDonnell Douglasurden-shifting frameworkMicDonnell Douglas411 U.S. at 802,
93 S. Ct. 1817L.auderdale 512 F.3d at 166/ allace 80 F.3d at 1047.

Because the Plaintiff did not present diregidence of discrimirteon, the Court will
analyze her claims utilizing tfdcDonnell Douglagurden-shifting framework. That framework
requires that the Plaintiff first establisipama faciecase by showing thatsl{l) is a member of
a protected class; (2) was quadiand applied for the job; (#)e employer rejected her for the
job despite her qualifications; and (4) a similaityated applicant outside the protected class was
hired.Chhim v. Univ. of Texas at AustBB6 F.3d 467, 470 (5th Cir. 20163h’g deniedOct. 14,
2016),cert. denied— U.S. —, 137 S. Ct. 1339, 197 L. Ed. 2d 529 (20Ehg denied— U.S. —,
137 S. Ct. 2182, 198 L. Ed. 2d 248 (2Q17}he Plaintiff makes out prima faciecase, it raises
the presumption of discrimination, and the krdshifts to the employer to “articulat[e] a

legitimate, nondiscriminatory reason for its actiomd.’(citing Meinecke v. H & R Block of Houys.



66 F.3d 77, 83 (5th Cir. 1995) (per curiam)). If the employer articulates such a reason, “the
presumption disappears, and thaiftiff must prove that the pifered reasons are a pretext for
discrimination.”ld.
Discussion and Analysis

Undisputed evidence in theaord supports a conaion that the Plaintiff established a
prima faciecase of discrimination here. First, thaiBtiff is African-American and therefore a
member of a protected class. Second, she wdsiedidor the position ashe was one of the top
four candidates out a field of thirty-six and tBeard selected her for an interview. Third, the
Board did not hire the Plaintifbr the position that she sought. Finally, the Board hired a white
person instead.

In response to the presumption of discrimination raised by the Plaiptiiis faciecase,
the Board asserts that the Pldinttas not hired because she wab&antially less qualified than
Uppal. Specifically, the Board gues that in addition to her undergraduate degree, Uppal has an
advanced degree, a Master’s in Business Admatish from the University of Michigan, which
particularly qualified her for the position. Theafitiff does not possess any advanced degree.

Because the Board met its burden of produeitepitimate, non-discriminatory reason for
its decision, the burden shifts backthe Plaintiff to demonstrateatthis reason is mere pretext.
Gaalla, 460 F. App’x at 480Meinecke 66 F.3d at 83. The Plaintiffigretext arguments fall into
two categories. First, the Plaintiff alleges tbi@ipal was not qualified for the position. According
to the Plaintiff, the Board ignordtkr superior qualifideons in order to plaza less qualified white
person in the position. Second, the Plaintiff allees$ the Board pre-selected a white person for
the job and manipulated the hiripgocess to make sure thatpi®-selected white candidate was

ultimately hired.



Quialifications

To establish pretext through quaddtions, the Plaintiff must show that she was “clearly
better qualified."Martinez v. Texas Workforce Comm’'n-Civil Rights Pir5 F.3d 685, 687 (5th
Cir. 2014) (quotingMoss v. BMC Software, Inc610 F.3d 917, 923 (5th Cir. 2010)). “[A]n
employee’s ‘better education, work experienaad longer tenure with the company do not
establish that [s]he is clearly better qualifiedMartinez 775 F.3d at 688 (citingrice v. Fed.
Express Corp.283 F.3d 715, 723 (5th Cir. 2002)). “The bar is high because ‘[u]nless the
qualifications are so widely disparate thatreasonable employer would have made the same
decision . . . differences in qualification are gailg not probative evidence of discrimination.™
Murchison v. Cleco Corp544 F. App’x. 556, 560 (5th Cir. 2013) (per curiam) (quotihass
610 F.3d at 923). “[EJmployers are generally free to weighginifications of prospective
employees, so long as they are not motivated by rddafinez 775 F.3d at 688.

The Plaintiff argues that Uppal was not quatifleecause she did not have any experience
working in government, and that the Plaintifas clearly better qlited because she had
extensive governmental experience. The Boakm@wledges that the Plaintiff was qualified for
the position, and the Bod did interview her. The Boardsal acknowledges that Uppal did not
have prior government experience before tslod on the temporary grawriting position. The
Board argues that it consideregpal’s educational backgroundMaster’'s Degree in Business
Administration, and her extensive experience in “management level positions,” “management,
financing, and projecting with companies on a glasisale” superior qualifications for the position.

Essentially, the Board asserts that itcplh emphasis on education and private sector

experience over governmental espace. Although the Plaintiftlearly disagrees with the



Board’s assessment, she has not brought fostreadence to undermine Uppal’s qualifications,
and her subjective belief that sisemore qualified is insufficient to create a question of fact on
this issueSee Patterson v. Houston Indep. Sch. 8310 F. App’x 367, 370 (b Cir. 2014) (citing
Byers v. Dall. Morning News, In209 F.3d 419, 427 (5th Cir. 2000). In addition, the Plaintiff has
not brought forth any evidence of discriminatoriemt or purpose that could augment or support
her subjective belieGee Colemari13 F.3d at 533 (citingillage of Arlington Heights429 U.S.

at 265, 97 S. Ct. 555).

The Plaintiff's arguments and evidence fall &wort of establishinghat “no reasonable
employer would have made the same decisidtufchison 544 F. App’x at 560 (quotinloss
610 F.3d at 923kee alsdMartinez 775 F.3d at 688. Compared sigeside, both Uppal and the
Plaintiff have substantial qualifidahs for the position, and thed#tiff has failed to raise any
guestion of fact on the “clearlyetter qualified” isue. As noted above, superior qualifications in
just one area or emphasis of atjgatar type of experience over ahet do not ris¢o the level of
“clearly better qualified.’Martinez 775 F.3d at 688 (citinBrice, 283 F.3d at 723).

The Plaintiff also argues that Uppal failedneet the statutory gligcations for County
Administrators, although she faite cite any facts or evidea to support thigllegation. In
essence, this is an argument that Uppal pesissenot qualified for the position. The state statute
that outlines qualifications foCounty Administrators states irelevant part: “The person
employed as county administrator shall hold aste bachelor’s degree from an accredited college
or university and shall have knowledgeable eigpee in any of the following fields: work
projection, budget planning, accoungj purchasing, cost control,rgennel management and road

construction procedures.” I85. CODE. ANN. 8 19-4-1. It appears fromndisputed facts in the



record that Uppal met this statutory qualifioat and the Plaintiff has not brought forth any
competent summary judgment evidence to the contrary.
Preselection

Next, the Plaintiff asserts that the Boardeyselected” Uppal because she is white, and
that the preselection is evidenckpretext. The Plaintiff arguethat the Board manipulated the
application and hiring process to make sure @hahite person was in tiposition. As this Court
noted previously, “pre-selection, in aatlitself, does not establish pretextless the preselection
was motivated by discriminatory animuSee Rowe v. Jewel8 F. Supp. 3d 647, 665 (E.D. La.
2015) (citingWalsdorf v. Bd. of Comm’rs for the E. Jefferson Levee,[3S7 F.2d 1047, 1051
(5th Cir. 1988)Hiner v. McHugh 546 F. App’'x 401, 407 (5th Cir. 2013)).

After Uppal presented herself to the Boardmaavailable “volunteer,” the Board put Uppal
into the temporary grant-wiitg position even though Uppal orthad experience preparing grant
proposals and no experience writing grants. Befarg fluvertised for the Administrator position,
the County paid for Uppal to atté grant-writing trainingand paid her retra#éively for her work
after she was able to reopen several grants restore funding that had expired. The Board also
altered the job description foralssistant County Administratposition to include grant writing.
The Plaintiff argues that these actidnysthe Board are evidence of pretext.

The Plaintiff's argument regarding the amemainof the job description is somewhat
illogical because the Plaintiff had grant writing experience. It follows that adding the grant writing
gualification to the job description was beneficial to the Plaintiff as well. In any event, the Plaintiff
has wholly failed to bring forth any evidence discriminatory intent or animus. The slight
evidence of preselectionjthout more, is insufficiento establish pretex6ee Rowe88 F. Supp.

3d at 665Walsdorf 857 F.2d at 105Hiner, 546 F. App’x at 407. In shipthe Plaintiff failed to



produce any evidence of pretext or discriminatotgnt as required taibstantiate her claintee
Arlington Heights429 U.S. at 265, 97 S. Ct. 5%50leman 113 F.3d at 533.

In conclusion, the Court notes that innsm perhaps rare, situations “exemplary
gualifications in tandem with the other evidencegh support an infemee that an employer’'s
proffered hiring rationale is pretextu&tennett v. Tupelo Pub. Sch. Diétl9 F. App’x 310, 319
(5th Cir. 2015) (citindPratt v. City of Hous247 F.3d 601, 607 (5th Cir. 2001)). With this in mind,
the Court examined the totality ofetttircumstances here, the Plaintiffesma faciecase, her
arguments regarding qualificatigresd her arguments regarding@gelection, andriids that even
viewing all of the circumstances together thaififf cannot carry her bden on pretext. In the
end, the Plaintiff must produce or point to ende that the Board’sdéimate proffered reason
for not hiring her is merely a pretext fdiscrimination Chhim 836 F.3d at 470. Unlike the
Plaintiff in Stenneft who was not hired for seven difémt positions despite exemplary
qualifications and a strorima faciecase, the Plaintiff here has not brought forth any additional
evidence of pretext or racidiscrimination for the Court toonsider “in tandem” with hgsrima
facie case.Stennett619 F. App’x at 319;ee alsoHeinsohn v. Carabin & Shaw, P,832 F.3d
224, 237 (5th Cir. 2016) (quotinigexas Dep’t of Cmty. Affairs v. Burdingb0 U.S. 248, 256, 101
S. Ct. 1089, 67 L. Ed. 2d 207 (1981)) (“At the laspsthis intermediate burden now merges with
the ultimate burden of proving that the employee has been the victim of intentional
discrimination.”) (alterations and internal quotations omittBdeves530 U.S. at 153, 120 S. Ct.
2097 (“The ultimate question in every employment discrimination case involving a claim of
disparate treatment is whether the [employeeq tha victim of intetional discrimination.”)).

Because the Plaintiff failed to make a shogvisufficient to establish the existence of

several elements essential to her case, sumpdgynent is granted ithe Board’s favor on the

10



Plaintiff's Title VIl and Equal Protectioslaims for discrimination based on ra€elotex 477
U.S. at 322, 106 S. Ct. 2548.
Due Process

Although the Plaintiff alleged a claim for a dpeocess violation based on the Mississippi
Constitution in her Amended Complaint, the Plaintiff's theory for recovery on this claim is unclear.
The Plaintiff does not allege apyocess that she was due andritireceive, nodoes she allege
any constitutionally proteet interest that could give rise doe process concerns. The Plaintiff
also failed to offer any summajudgment argument or evidenon this claim. For these reasons,
the Court finds that the Plaintiff has abandoheddue process claim, and summary judgment is
granted in the Board’s favor on this claim.

Conclusion

To avoid summary judgment, the nonmovipayty must supply “evidence on which the
jury could reasonably find for the plaintiffChen v. Ochsner Clinic Foundb30 F. App’x 218,
222-23 (5th Cir. 2015) (citingnderson v. Liberty Lobby, Ine77 U.S. 242, 252, 106 S. Ct. 2505,
91 L. Ed. 2d 202 (1986)). Mer&onclusory allegations, sgulation, [or] unsubstantiated
assertions are inadequatesatisfy the nonmovant’s burdend. (citing Douglass v. United Servs.
Auto. Ass'n79 F.3d 1415, 1429 (5th Cir. 1996)).

Although the Plainff established @rima faciecase of discriminabin, she failed to bring
forth any evidence that the Board’s proffereds@n for not hiring her vgapretextual, and failed
to bring forth any evidence ofgliriminatory motive or intenSee Gaalla460 F. App’x at 479;

Priester, 354 F.3d at 424faylor, 257 F.3d at 473.
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For these reasons, and for all the reasolig discussed above, ¢hBoard’s Motion for
Summary Judgment [45] is GRANTED, and af the Plaintiffs remaining claims are
DISMISSED with prejudice.

This CASE is CLOSED.

SO ORDERED, on this the 23rd day of January, 2018.

/s/ Sharion Aycock
UNITED STATES DISTRICT JUDGE
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