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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
GREENVILLE DIVISION

JEROMEWEATHINGTON PLAINTIFF
V. CIVIL ACTION NO. 4:17-CV-00020-DAS
DONOVAN CLARK, et al. DEFENDANTS

MEMORANDUM OPINION

An evidentiary hearingwas held in this action on Mzh 2, 2020, to determine whether
Plaintiff, Jerome Weathington, waabject to excessive forcewiolation of his constitutional
rights on August 12, 2015, at the Mississippi State PenitgrftidSP”). Weathington,
proceedingpro se attended said hearing, gavetitesny, and elicited testimony from three
witnesses. Defendants, represented by couaisel appeared and gatestimony. Having heard
the testimony and reviewed the applicadlghority, the Court is ready to rifle.

Plaintiff's Claims

In his complaint, Weathington assedtiat, on August 12, 2015, Defendants—Officers
Donovan Clark and Jeremy Pdgeemployed excessive force agst him. In particular,
Weathington alleges that Defendants sprayed hitnd@riace with mace and then beat him with
their fists, boots, and radio¥Veathington’s alleged injies include stitchew® the back of his
head and above his left eye, in dttai to a sore wrist and swollen face.

Evidence from the Hearing

The evidence presented at the hearing varied greatly from witness to witness, with

tAlthough referred to as an “evidentiary hearing”, in th&ant case it is, in every respect, a trial on the merits,
resulting in a final adjudication of the plaintiff's remaining claims.

2 The plaintiff consented to have the undersigned conduymtcaleedings in this case, including trial and entry of final
judgment.

3Weathington additionally asserted his claim for excessive force against John Does # 1, # 2, and # 4, but has not been
able to identify these purported individuals.
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portions of testimony corroboratirspmeof Weathington’s allgations, while others

significantly contradicted his claims. The Cosmmmarizes each witness’ relevant testimony as
follows:

Alex Hunter

Alex Hunter, Weathington’s formeellmate, testified firstAccording to Hunter, he and
Weathington had been having some issues whare escalating into a physical conflict.
During shower call, he and Weathington deviagdan to get Weathington moved from their
cell. Weathington told Hunter that he was going back into their cell and would “buck™—i.e.
disobey the officers’ orders—and ddatever he needed to dolie reassigned to another cell.
Hunter testified that he advis®deathington multiple timgthat his plan to “buck” would result
in a physical altercain with the officers.

After shower call, officers ordered everyonelato their cells.Weathington refused to
comply. Defendants subsequertdiyected Weathington three or foumore times to return to his
cell, but he continued to resist. Defendanénteprayed Weathington with mace and he ran to
the sally port, which Hunter exgghed was a breach of securitydunter testified that
Defendants hit or kicked Weathington in the backedd and left side of his forehead, anywhere
from three to five timesAccording to Hunter, Weathington dibt fight back. Hunter testified
that Weathington returned to their cell a fewsl&ater with injuries to his head, including
stitches above his left eye and the back of his head.

Chaz Pinkston
Chaz Pinkston testified after Hunter. #te outset, the Countotes that Pinkston’s

recollection of the incident flers significantly fran other witness testiomy. According to

4 The sally port allows inmates and officers to enter exitthe zone. Weathingtonfgesence in the sally port,
therefore, posed a patital security risk and, accdrdy to Hunter, necessitated étilthal force by Defendants.
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Pinkston, the incident occurred afterecreation callThe tower officer ordered the inmates back
into their cells, but Weathingtonftesed to return to Bicell and asked to espk to someone about
issues with his canteen privileges. Pinkstomhier testified that, after Weathington refused to
return to his cell, Officers Clark, Page, anduaridentified Captain and Lieutenant came to the
zone.

According to Pinkston, the captain told ClarKtake off”, i.e. hitWeathington. Pinkston
further testified that Clark, theaptain, and the lieutenant esedriWeathington into the hallway
and began beating on him, punchimign three to four thes, until Weathington lost consciousness.
Pinkston also stated that Officeage took no part ithe beating and was aetly trying to help
Weathington initially but did spray mace in Weatiton’s face after he was rendered unconscious.
Pinkston testified that heter saw Weathington with stites somewhere on his head.

Charlie Taylor

Weathington'’s last witness to testify was Charlie Taylor. Taylor testified that the incident
occurred after shower call. According to Tayloridentified officers orderkthe inmates to return
to their cells, yet Weathington resfed. Taylor testified that law Weathington get sprayed with
mace, but he could not identify tbficer responsible. Tdor stated that he did not recall anything
else about the incident.

Donovan Clark

Officer Donovan Clark, a defendant in ttastion, also took the witness stand. Clark
testified that, on the date in quiest, he and Officer Jonathan Brewaere called to Unit 29G B-
Zone to assist with shower calit some point, Breer was called to another building for shower

call, leaving just Clark and the tower officer irthone. After showerindyYeathington told Clark

5 Brewer, previously a defendant in this action, was dismissed for failure to serve.
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that he was not going back to his cell and thgtQark) needed to go get someone. Clark testified
that he then turned and started walking towaedstilly port to get help. As he was walking away,
Clark looked back and saw Weathington followimg h Clark testified that Weathington told him
that he was going to exit the zomgh him. Clark advised Weathgton that he was not permitted
in the sally port because it would allow him to exit the building and constituted a breach of security.

Weathington then assaulted Clark, slapping his hand and striking him in the face. Clark
stated that he and Weathington began tradimgcipes until Weathington got his bed sheet and
tried to put it over Clark’s headClark testified that eventually Officer Page came in and told
Weathington to “catch the wall,” i.e. to standaatgt the wall, facing the wall, with his hands
placed on the wall. As Weathington refuseabey his order, Page then sprayed Weathington
with mace. Clark testified thae and Page then took Weathotgtiown and cuffed him. Another
officer immediately transported/eathington to medical. Acoding to Clark, Weathington never
lost consciousness.
Jeremy Page

Officer Jeremy Pagé¢he other defendant this action, testified afteClark. Page usually
worked in the clinic. On the date of the mhent, however, he responded to a radio call “for all
available staff to Unit 29G B-Zone.” Page testifthat, when he arrived in the zone, Clark and
Weathington were already engaged in a shuffid, that Weathington had a sheet in his hands.
Page ordered Weathington to “catch the wall,” but he refused to comply. Page testified that he
then sprayed one burst of mace in Weathingttats. Weathington, howeveacted like the mace
did not bother him. Page stated that he and Clark proceeded to tussle a bit longer with Weathington
until they finally got him down and handcuffed him. Page asserted that, although Clark and

Weathington did hit each other, he did notdritkick Weathington, nor did Weathington lose



consciousness. Page further testified thahatime, Defendants’ primary concern was getting
Weathington and the situation under control.
Jerome Weathington

Weathington testified as rebuttal witness to counter Defendants’ testimony. Weathington
conceded that he repeatedly reflise comply with the officers’ alers to return to his cell and
attributed his resistance to issueh his cellmate. He statdtiat someone sprayed him with
mace, but that it was not Clark or Page. Weatbimghen ran to the sally port, where Defendants
scuffled with him and knocked hito the ground. He further assadtthat he lost consciousness
during the incident and believes that the offidacked him repeatedly. Weathington explained
that he had a sheet during theesedation because he had justurned fromshower call.
Weathington agreed that Defendants were justifiagsing some force to quell the situation, but
opined that the force used was “overkill,” and maintained that he did not lay a hand on Defendants.

Facts of the Case

Of this testimony, the following is what th@@t finds credible and concludes are the facts
of the case:

In the days before the incidiein question, tensions esatdd between Weathington and
Hunter, so much so that bothlieged it would likelyculminate into some sort of physical
conflict. Weathington, thereforset out to do whatever he cdub be moved to another cell,
including intentionally disobeying the officéxders. The incident occurred on August 12,
2015, following shower call in MSP Unit 29G Bs#e, during a lockdown. After shower call,
Clark ordered the inmates, more than oncegtiorn to their cells, but Weathington refused.

Weathington’s refusal to comply with orders tedsome sort of tussle between him and Clark,



with punches being thrown. During the scufildeathington had a sheet in his hands which
Clark perceived as a threat. #ame point, Weathington tried gain access to the sally port—
an undisputed security breach. Page arrivéldeascene after the altercation had already begun
and ordered Weathington to stand againsthké Weathington, however, still refused to
comply. Page then sprayed Weathington enfdte with mace. These of mace did not
immediately subdue Weatigton and, consequently, he anddelants continued to skirmish,
but only briefly. Clark and Page eventuallyffed Weathington, and he was then transported to
medical. As a result of this incidem/eathington suffered injuries to his héad.

Applicable Law

In considering a claim that prison offigalised excessive force against a prisoner in
violation of the Eighth Amendmeénthe court must balance thenstitutional rights of the
prisoner with the needs of prisofficials to effectively use force to maintain prison order.
Hudson v. McMillian 503 U.S. 1, 6-7 (1992) (citing/hitley v. Albers475 U.S. 312, 320-21
(1986)). To establish liabilitgn the part of the defendantse tplaintiff must prove the force
was applied “maliciously and sadistically to satharm,” and not “ia good-faith effort to
maintain or restore discipline . . . ltl.; see also Rankin v. KlevenhagérF.3d 103 (5th Cir.
1993). In assessing whether a defendant applieé feith the intent to cause harm, the court
may consider “(1) the extent of the injury suéféy (2) the need for the application of force; (3)
the relationship between the need and the atafuorce used; (4hhe threat reasonably
perceived by the responsible officials; and (5) any efforts made to ténepseverity of the

forceful response.’Rankin 5 F.3d at 107 n.5 (citation omitted).

6 The Court notes that no medical records were admitted into evidence.
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A prisoner need not prove “significant” oref$ous injury” in order to prevail in an
Eighth Amendment claim of excessive forddudson 503 U.S. at 7. “The absence of serious
injury is therefore relevarb the Eighth Amendmemdquiry, but does not end it.Id. But, “[i]n
cases podttudson ‘certainly some injury is still required.”Rankin 5 F.3d at 108see also
Knight v. Caldwell 970 F.2d 1430 (5th Cir. 1992)rt. denied507 U.S. 926 (1993). de
minimususe of force, however, is insufficientstate a cognizable Eightkmendment claim.
Jackson v. Culbertso®84 F.2d 699, 700 (5th Cir. 1993Not every malevolent touch by a
prison guard gives rise tofederal cause of actionHudson 503 U.S. at 9 (citation omitted).
“The Eighth Amendment’s prohibition of ‘cruahd unusual’ punishment necessarily excludes
from constitutional recognitiode minimusises of physical force, primked that the use of force
is not a sort ‘repugnant toglconscience of mankind.’Id. at 9-10 (citation omitted). A single
incident of force om single blow isie minimusand thus does not violate the Eighth
Amendment.Jackson984 F.2d at 700.

Discussion

Weathington’s claim for excessive forcéimlately turns on one issue: whether
Defendants’ actions were taken in a “good-faifbre to maintain or rstore discipline,” or,
instead, were applied “maliciouslydsadistically to cause harmSee Hudsarb03 U.S. at 6-7.
In determining this issue, the Court brjeflonsiders the factsrset forth above.

Extent of Weathington’s Injuries

Although the plaintiff's medical records wemet admitted into evidence, witness
testimony demonstrated that Weathington suff@émpdies to his head, necessitating stitches
above his left eye and the backni$ head. While not necessarigevere,” the Court finds these

injuries to be more than mede minimus See Siglar v. Hightowef12 F.3d 191, 193-94 (5th



Cir. 1997) (affirming dismissal of prisoner’s excessiorce claim, holdinghat prisoner’s sore
bruised ear wade minimusnjury); Lee v. Wilson2007 WL 2141956, at *1 (5th Cir. July 26,
2007) (affirming dismissal of primer’s excessive force claitnglding that prisoner’s split lip
wasde minimusnjury). Thus, the Court finds thisdtor to weigh slighy in Weathington’s
favor.

Need for the Application of Force

Based on the evidence presented, and Weathington’s candid admission, there is no
guestion that the circumstances warranted ahcapipn of force. Before the incident even
began, Weathington set out to caasdisturbance as he decided that he would do whatever
necessary to avoid returninghs cell, including disobeying thdfwers’ orders. True to his
plan, Weathington caused a disturbamand refused multiplerders to return to his cell. The
repeated failure to obey orders, especially mithat the facility wa under a lockdown at the
time, clearly necessitatdédrce by Defendants.

Moreover, the evidence further indicated thetdt only did Weathingin refuse to return
to his cell, he also attemptéalgain access to the sally pavhich is an undisputed security
breach. He then engaged in a scuffle v@tark, with punches beiniprown—all while holding
a sheet, which could reasonablydsceived as posing a threat. tAge altercation ensued, Page
ordered Weathington to stand agsithe wall, but Weathington continued to resist. In sum, this
factor weighs heavily iDefendants’ favor.

Relationship Between the Need and the Amount of Force Used

This factor, too, weighs ifavor of Defendants. Weathingtset out to cause a problem

and he succeeded. While MSP was under lockdowrefteed multiple orders to return to his

cell, attempted to gain access to the sally poutflec with an officer, and refused orders to



“catch the wall.” Following these actions, Papeayed one burst of mace in Weathington’s
face. The use of mace in the prison contekdirdy common and gemally does not result in
serious injury. Undethese circumstances, Page’s use of mace was clearly reasonable.

Evidence presented further indicated thariChit Weathington a few times during their
altercation. Given Weathington’s behavior, hoagthe Court finds Clark’s actions to be
reasonable. It bears repeatingttilVeathington had refused Clagkhultiple orders to return to
his cell; he followed Clark to the sally port, while holding a sheet in his hands; he then proceeded
to tussle with Clark; and this all occurredilgiClark was the only oftier in the zone, aside
from the female officer in the tower. Had Wiagjton simply complied with orders, no physical
force would have been necessary. The Condsfithat Clark’s actions were necessary in
attempting to take control of the situ@ati—a situation of Wehtngton’s own making.
Threat Perceived by the Prison Guards

At the time of the inciddt, the facility was under a¢&down. Notwithstanding Clark’s
multiple orders to the contrary, Weathingtofused to return to his cell. Not only did
Weathington refuse to return to his cell, butahso followed Clark to the sally port. As
previously explained, ammate’s presence in the sally poraireach of security because it
could potentially allow him to exit the buildindgMoreover, Weathington held a sheet during the
altercation, which Clark reasonalggrceived as a threat, especiaiyen that, at the time, he
was the only officer in the zone.

Once Page arrived, Weathingtomtinued to scuffle with Cl&rdespite Page’s orders to
“catch the wall.” Defendants reasonablyqeved Weathington’s actions—repeated refusal to
obey orders, attempt to gain access to thg gart, and struggling with Clark—as posing a

threat to their safety and tisecurity of the facility. Té Court additionally notes that



Weathington stands six feet six inches (6'@il) and weighs approximately two hundred and
sixty-nine (269) poundSand his size alone poses a threatffizers, especially to those of
smaller stature. Thus, this factweighs in Defendants’ favor.

Efforts to Temper the Response

The Court finds that Defendants made suffitiefforts to temper their response and,
consequently, this factor falls in their favo€lark did not utilize any physical force urditer
Weathington had refused to comply with multiptelers and followed him to the sally port while
holding a sheet. Even then, Clark and Weathington only exchanged a few peexinéd/hen
Page arrived, he first ordered Weathingimficatch the wall,’but Weathington instead
continued brawling with Clark. Page then g Weathington in the face with only one burst
of mace.

In sum, the Court finds th&Veathington failed to demonate that Defendants’ actions
were applied “maliciously and sadisticallydause harm.” Rather, the Court finds that the
evidence presented shows that Defendants aatierestaken in a “good-faith effort to maintain
or restore discipline.” As such, Weathiogts excessive force d¢la must be dismissed.

Conclusion

Based on the foregoing discussion, the Chnds that Weathington has failed to prove
his claim for excessive force against Defendaard, judgment will be entered in their favor. A
separate final judgment in accordance whils Memorandum Opinion will issue today.

SO ORDERED, this the 18 day of March, 2020.

/s/David A. Sanders

DAVID A. SANDERS
UNITEDSTATESMAGISTRATE JUDGE

7 See Mississippi Department of Corrections Inmate Searbttps://www.ms.gov/mdoc/inamte/Search/Get
Details/F08121
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