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The Emergency Medical Treatment Act, 42 U.S.C. § 1395dd,
that receive Medicare funds provide medical treatment to patients who present with emer-
gency medical conditions and stabilize them before transferring the
Candi Sibley claims that on numerous occasions Delta Regional Mjs
treat patients with emergency medical conditions before transferring
as EMTALA requires.

The False Claims Act, 31 U.S.C. §§ 3729 et. seq, imposes liabil
payment from the United States government, such as a hospital seek

icaid reimbursements, for knowingly submitting a false or fraudule

ment. Sibley asserts that Delta Regional’s EMTALA violations, ai

requires that hospitals

'm to another facility.
>dical Center failed to

them to other facilities

ity on anyone seeking
ing Medicare or Med-
nt claim for that pay-

ad its failure to report

them to the government, make the subsequent Medicare and MedIicaid reimbursements

Delta Regional sought false.

| The False Claims Act permits private individuals, such as Sible;
ulent claims to bring an action on the government’s behalf. But the 7
when a private individual brings that action, the government may sts
miss any claims against the defendant. The question this case presen
Court should use to determine whether the government’s motion t

granted.

y, who know of fraud-
Act provides that even
>p in and move to dis-
s is what standard the

0 dismiss ought to be
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As the Court sets out below, both the text of the False Claims A
lish that the government’s decision to dismiss a False Claims Act ca

the its discretion. And even if the government must show that dismi

.ct and case law estab-
5e is one committed to

ssal is rational related

to a valid government purpose, as Sibley claims it must, the government meets that burden

here. Thus, the United States’ motion to dismiss, Doc. 60, should be

Background

I. The Emergency Medical Treatment and Labor Act
The Emergency Medical Treatment and Labor Act (“EMTAL A
a patient comes into a hospital emergency room, the hospital perfors

to determine if the patient has an emergency condition. 42 U.S.C..

granted.

\"’) requires that when
m a medical screening

A. § 1395dd(a). If the

screening reveals that the patient has an emergency medical condiJion, the hospital must

treat the patient until the emergency condition is stabilized. § 1395d

d(b)(1)(A).

Unless the patient is first stabilized and no longer has an emergency medical condition,

the hospital can transfer the patient to another facility under only tv
the patient, after being informed of the hospital’s EMTALA obligaf

ing to be transferred; and second, when a physician or other qualifig

vo conditions. First, if
ions, requests in writ-

d medical person cer-

tifies that the medical benefits of transfer outweigh the risks. § 1395dd(c)(1).

II. The False Claims Act
The False Claims Act, in relevant part, imposes liability on any

(A) knowingly presents, or causes to be presented, a fals
lent claim for payment or approval;

(B) knowingly makes, uses, or causes to be made or used,
ord or statement material to a false or fraudulent claim;

(D) has possession, custody, or control of property or mo.
to be used, by the Government and knowingly delivers,

be delivered, less than all of that money or property

(G) knowingly makes, uses, or causes to be made or used,

one who:

> or fraudu-

a false rec-

ey used, or

Il‘ causes to

a false rec-

ord or statement material to an obligation to pay or transmit money or




property to the Government, or knowingly conceals or kng

improperly avoids or decreases an obligation to pay
money or property to the Government.

31 U.S.C. § 3729(A)(1). To establish a violation of the False Claims

show that “(1) there was a false statement or fraudulent course ofj
carried out with the requisite scienter; (3) that was material; and (4
ernment to pay out money or to forfeit moneys due (i.e. that involy
rel. Jamison v. McKesson Corp., 784 F. Supp. 2d 664, 675 (N.D. M
ex rel. Longhi v. Lithium Power Tech, Inc., 575 F.3d 458, 467 (5th (

The False Claims Act permits a private individual, known as a r¢
action for a violation of § 3729 . . . in the name of the Governmen
Government may intervene and conduct the action itself, or it may d¢
permit the citizen to conduct the action. Id. § 3730(b)(4). Even where

not intervene, however, it “may dismiss the action notwithstanding

person initiating the action.” § 3730(c)(2)}(A).

II1. Factual and Procedural Background

Sibley previously worked at Delta Regional in its emergency

Doc. 16 at 15 9 57; Declaration of Candi Sibley, Doc. 45-1, at 1, § 3

ment, she came to believe that Delta Regional was intentionally fai

priate emergency care to individuals who came into Delta Region

Declaration, Doc. 45-1 at 4, 9 8-9. She employed an outside phys

»wingly and
or transmit

Act, the plaintiff must
conduct; (2) made or
) that caused the Gov-
red a claim).” U.S., ex
iss. 2011) (citing U.S.
Cir. 2009)).

lator, to “bring a civil
t.” Id. § 3730(b). The
cline intervention and
the Government does

' the objections of the

department. Compl.,
». During her employ-
ling to provide appro-

al’s emergency room.

sician to review Delta

Regional’s medical records. The physician identified several potential EMTALA viola-

tions. Id. at 4-5,9 10

Sibley filed the present qui tam action. In her amended comp

instances where a Delta Regional failed to render emergency care

TALA. Compl., Doc. 16 at 15-35, §{ 58-243 In 44 of those insta

laint she identifies 52
as required by EM-

nces, she alleges only




that the “unstable patient was inappropriately transferred.” Four of
complaint relate to those EMTALA violations.!

The government elected not to intervene. Notice of Election to
Doc. 13. Delta Regional filed a motion to dismiss. Doc. 34. The C
similar False Claims Act case in the Southern District of Mississipp
Claims Act claims based on EMTALA violations.? The governmel

tervene there but was nonetheless considering moving for dismissa

the five counts in the

Decline Intervention,
Pourt took notice of a
i, also asserting False
nt also declined to in-

1. This Court ordered

the government to state whether they intended to move to dismiss this case. The govern-

ment responded by filing the instant motion seeking to dismiss the first four counts of the

complaint.3 In addition to her response in opposition to the governs
has also filed a motion to convert the motion to one for summary
discovery under Rule 56(d). Doc. 74.
Analysis

I. Dismissal as of right vs. dismissal for good cause shown

In a False Claims Act case, it is the government, not the rélat«
party. Even when the government declines to intervene and condy
False Claims Act gives the government certain powers over the liti

include the right to dismiss the case “notwithstanding the objection

U.S.C. § 3730(c)(2)(A).

nent’s motion, Sibley

judgment and allow

or, who is the injured
ct the case itself, the
gation. These powers

s of the [relator].” 31

!In the fifth count, Sibley alleges that Dr. Robert Corkern, a physician barred from receiving Med-

icaid funds, provided services to patients, and that Delta Regional falsifie

flect that other individuals provided that treatment before billing Medicaid.

2 See U.S. ex. rel. Vanderlan v. Jackson Health HMA, 3:15-cv-00767-DP|
23, 2015). Like this case, the relator in Vanderlan argues that the defendan
the False Claims Act for alleged EMTALA violations. The relator in Vandk
lan, is the same physician which Sibley employed to review the alleged E
fore filing this suit. Additionally, the original complaint in this action list
Finally, the same counsel represents both Vanderlan and Sibley.

3 The government staked no position on count V.

d medical records to re-

J-FKB (S.D. Miss. Oct.
t hospital is liable under
.rlan, Dr. Blake Vander-
MTALA violations be-
ed Vanderlan as relator.




The government argues that this provision gives it unilateral

False Claims Act action—if the government wants to dismiss the casg

Sibley, however, argues that the government must put forward son

rational relation to a valid government purpose.

The government responds by saying that even if that were true, t

for dismissal here. Namely, the government asserts that maintaining

with the Department of Health and Humans Services efforts to enforg

power to dismiss any
>, the government can.

1e reason that bears a

here are valid reasons
this case will interfere

e EMTALA; that the

case will require the use of scarce government resources; and finally, that the complaint

does not allege any viable false claims.

The section of the False Claims Act at issue here provides that:

The Government may dismiss the action notwithstanding
tions of the person initiating the action if the person has bs
by the Government of the filing of the motion and the co;

vided the person with an opportunity for a hearing on the

31 U.S.C. § 3730(c)(2)(A). Courts agree that it is unnecessary for tl
mally intervene before moving to dismiss. United States v. Everglads
1279, 1286 (11th Cir. 2017) (citing Ridenour v. Kaiser-Hill Co., 39
Cir. 2005)). Courts are split, however, on whether this statute perm

unilaterally dismiss qui tam actions brought under the False Claims |

whether the United States must show that dismissal serves a valid

Compare Swift v. United States, 318 F.3d 250, 252 (D.C. Cir. 2003)
quoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 11

The United States argues that the Fifth Circuit would adopt the

ing in Swift and hold that the United States may dismiss this case

good cause supports dismissal. Sibley argues that the Court should v

Sequoia Orange standard. Beyond that, she asserts that the Swiff st
once the defendant has been served. Thus, the Court sets out to det

ernment may dismiss a qui tam False Claims Act case.

 the objec-
sen notified
art has pro-
motion.

he government to for-
s Coll., Inc., 855 F.3d
7 F.3d 925, 933 (10th
its the government to
Act without reason, or
government purpose.
with U.S. ex rel., Se-
45 (9th Cir. 1998).

D.C. Circuit’s reason-
without first showing
se the Ninth Circuit’s
andard is inapplicable

ermine when the gov-




The Ninth Circuit first considered this question in U.S. ex rel.,

Sequoia Orange Co. v.

Baird-Neece Packing Corp., 151 F.3d 1139 (9th Cir. 1998). The dispute there arose out of

alleged violations of prorate restrictions and reporting requirements on marketing orders

for navel and Valencia oranges. Id. at 1141. After protracted litigatio
its citrus industry policies and decided to no longer enforce the statu
defendants had violated. To that end, the government moved to disn
False Claims Act cases premised on violations of those regulations. Jj
court granted the motion, and in doing so, held that the governmen
government purpose and show a rational relationship between that §
Id. at 1145 (citing U.S. ex rel. Sequoia Orange Co. v. Sunland Pack
Supp. 1325, 1341 (E.D. Cal. 1995)).

On appeal, the Ninth Circuit first determined that § 3730(c)(2)
standard to apply. Id. They reasoned that the district court’s standal
cause it conformed with the notion that the government must not act
Further, the Ninth Circuit gave weight to a Senate report on the sta

that relators may object if the government moves to dismiss without

, the USDA amended
tes and regulations the
niss all of the pending
d. at 1142. The district
t must identify a valid
surpose and dismissal.

ing House Co., 912 F.

(A) did not identify a
rd was reasonable be-
arbitrarily. Id. at 1145.
tute which “explained

reason.” Id. (citing S.

Rep. No. 99-345, at 26 (1986)). Finally, they dismissed any separation of powers concerns

by holding that standard applied was no greater than “mandated by

e Constitution itself.”

t
Id. at 1146. Thus, the standard did not impermissibly require judiciIl approval over exec-

utive authority. /d. at 1145-1146.
Next, in Swift v. United States, 318 F.3d 250 (D.C. Cir. 2003),
sidered whether a lower court was correct in applying the Sequoia

tionship standard. The Court held the rational relationship test was

government possesses “an unfettered right to dismiss a [qui tam] actj

The D.C. Circuit first started with statute’s text, noting that the

the executive the power to dismiss unilaterally: “The section stat

the D.C. Circuit con-
Orange rational rela-
incorrect, and that the
on.” 318 F.3d at 252.
statute appears to give

es that ‘The Govern-

ment’—meaning the Executive Branch, not the Judicial—'may dismiss the action,’. . .




suggests the absence of judicial constraint.” /d. (quoting § 3730(c)(]
equated a motion to dismiss in this context with a decision not to pre
decision generally committed to [the government’s] absolute discret;
ing Heckler v. Chaney, 470 U.S. 821, 831-33, 105 S. Ct. 1649, 165

(1985) (alteration in original)). The court discounted the Senate Rep

2)(A)). The court also
bsecute, which was “a
ion.” Id. at 253 (quot-
5-57, 84 L.Ed.2d 714
ort cited by the Ninth

Circuit, noting that that report concerned an unenacted version of the Act. /d. Finally, the

D.C. Circuit concluded that the requirement that the Court provide th
portunity for hearing” did not impose judicial oversight. Instead, it

the relator a formal opportunity to convince the government not to e

1 relator with an “op-
was intended to “give

nd the case. /d

II. The motion will not be converted to one for summary judgment.

In addition to outright opposing the government’s motion to dis]
to convert it to a motion for summary judgment. She contends this 1
all parties have submitted record evidence in support of the motion t

Sibley asserts that her motion is brought pursuant to Rule 56(&
that:

If a nonmovant shows by affidavit or declaration that, fc
reasons, it cannot present facts essential to justify its oppc
motion for summary judgment], the court may:
(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take
or

(3) issue any other appropriate order.

Fed. R. Civ. P. 56(d). Since the government has not filed a motion fc
Rule 56(d) is inapplicable and provides no authority for her request.

Nor is there any other reason to convert this motion. Rule 12(d) p

niss, Sibley also seeks
s appropriate because
o dismiss.

1). That rule provides

or specified
ysition [to a

: discovery;

r summary judgment,

rovides that “If, on a

motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and not

excluded by the court, the motion must be treated as one for summa

ry judgment.” Fed. R.

Civ. P 12(d). When the government moves to dismiss in a False Claims Act case, however,

it does so under the statutory authority of 31 U.S.C. § 3730(c)(2)(A)

. not under Rule 12 of




the Federal Rules. Whatever the appropriate standard to apply to the
to dismiss under § 3730(c)(2)(A), the merits of the relator’s claims ¢
Orange Co. 1144-45 (holding that government had authority under §
miss meritorious claims); Ridenour v. Kaiser-Hill Co., 397 F.3d 925
(affirming dismissal of False Claims Act action under § 3730(c)(2)(
conceded that relator’s claims had merit). Accordingly, the Court wj

tion to one for summary judgment.

III. The United States possesses the unfettered discretion to disn

Turning to the critical question, the Court holds that the gove
unfettered discretion to dismiss a qui tam False Claims Act action.

Prior Fifth Circuit precedent strongly supports a reading of § 33
the government this power. In two separate cases, the Fifth Circuit ha
given to the government over cases brought under § 3730. First, in
tronics N. Am. Corp. the Fifth Circuit considered “whether the False

government the power to veto a settlement after it has declined to int

government’s motion
are irrelevant. Sequoia

3730(c)(2)(A) to dis-
, 936 (10th Cir. 2005)
A) where government

11 not convert the mo-

niss qui tam suits.

rnment possesses the

70(c)(2)(A) that gives
s examined the power
vearcy v. Philips Elec-
: Claims Act gives the

ervene in both the trial

and appellate courts.” 117 F.3d 154, 155 (5th Cir. 1997). The Court

ound the last sentence

of §3730(b)(1) to be unambiguous: “The action may be dismissed only if the court and the

Attorney General give written consent to the dismissal and their re
Id. at 159 (quoting statute). Thus, the court held, the government coy

between a relator and the defendant.

4 Even were this a Rule 12 Motion, the Court finds Sibley’s stated reason 1
without merit. Of the thirteen items of “record evidence” Sibley contends
ted, three are Court orders, and as such not evidence, but instead case law
brief from the Vanderlan case, and eight are documents submitted by Siblk
6-7. A plaintiff may not sidestep a Rule 12 motion “by unilaterally presen
pleadings.” Sherman v. Tennessee, No. 16-02625, 2017 WL 2589410, at *
2017).

sons for consenting.”

1d stop any settlement

for seeking a conversion
the parties have submit-
, one is a memorandum
2y. See Mem. Doc. 75 at
ting matters outside the
10 (W.D. Tenn. June 14,




In that decision, the court examined other provisions of the ‘stat

ernment great power over the action, even when relator “conducted”

government declined to intervene. In particular, they noted that “th

the power to take the more radical step of unilaterally dismissing the
31 U.S.C. § 3730(c)(2)(A)). The court reasoned that if § 3730(c)(2
ment absolute authority to dismiss the action, then granting the go
veto any settlements “[did] not conflict with the relator’s statutory ri

gation when the government chooses to remain passive.” Id.

ute that gave the gov-
the action because the
e government retains
defendant.” /d. (citing
)(A) gave the govern-
vernment authority to

ght to control the liti-

Next, in Riley v. St. Luke’s Episcopal Hosp., 262 F.3d 749 (5th Cir. 2001), the Fifth

Circuit, sitting en banc, considered whether the False Claims Act’g
the relator to conduct the litigation after the government declined in
tionally interfered with the executive’s power to conduct litigation o

States.

provision permitting
tervention unconstitu-

n behalf of the United

Holding it did not, the court again noted the myriad of ways the government retains

control over qui tam litigation, even when it did not intervene: the gg
sue alternative remedies, such as administrative proceedings,” “settl
lator’s objections,” and “stay discovery” when necessary. Id. at 744
tions and citations omitted). Again, the Court highlighted the “unila
an action notwithstanding the objections of the person.” Id. at 744 (c
at 160).

Sibley claims that the D.C. Circuit believed that the Fifth Circu
Sequoia Orange standard was correct. She says this because the D.
not cite Riley, but another Fifth Circuit case, United States v. Cow:
Cir. 1975). Cowan, however, did not concern § 3730, and the D.C.
support of the proposition that in some instances “there could be |
government’s decision that an action brought in its name should be ¢

F.3d at 252 (citing Cowan, 524 F.2d at 513). More importantly, the

vernment could “pur-
e the case over the re-
1-745 (internal quota-
teral power to dismiss

iting Searcy, 117 F.3d

it would hold that the
C. Circuit in Swift did
an, 524 F.2d 504 (5th
Circuit cited it only in
udicial review of the
dismissed.” Swift, 318

Court cannot let what




the D.C. Circuit didn’t say outweigh what the Fifth Circuit did, and the Fifth Circuit has
all but explicitly stated that the government’s decision to dismiss a qui tam false claim case
is its choice alone.’

Giving the government the unilateral power to dismiss qui tam actions is consistent
with the notions of prosecutorial and executive discretion. Section|3730(a) provides that
when the government discovers a violation of the False Claims Act it “may bring a civil
action” against the violator. If it may bring an action, the government is also permitted not
to bring an action, and the decision “not to prosecute or enforce, whether through civil or
criminal process” is one “committed to an agency’s absolute discretiTn.” Heckler,470 U.S.
at 831, 105 S. Ct. 1649.

Now, to be sure, decisions not to prosecute are, in most cases, distinct from decisions
to “dispose of a pending case.” U.S. ex rel. Schweizer v. Oce N.V.,|677 F.3d 1228, 1236
(D.C. Cir. 2012) (citing Heckler, 470 U.S. at 833, 105 S. Ct. 1649, |and Rinaldi v. United
States, 434 U.S.22,29-30 & n. 15,98 S. Ct. 81, 54 L.Ed.2d 207 (1977)). In a qui tam case,
however, it is not the government, but a private individual who initiates the action. To
permit a private individual to unilaterally bring suit “in the name of the Government,” 31
U.S.C. § 3730(b), and then to impose standards on the executive when it seeks to dismiss
that suit usurps the executive’s role as “the absolute judge of whether a prosecution should
be initiated . . . .” Cowan, 524 F.2d at 513. Thus, the government’s decision to dismiss a

qui tam case is tantamount to the government’s decision not to bring the action at all, and

S Again, Riley suggests that the Fifth Circuit’s interpretation of § 3730(c)(2)(A) provides for uni-
lateral power of dismissal. In comparing the False Claims Act’s qui tam provisions to Rule 48 of
the Federal Rules of Criminal Procedure, which state that the government may not dismiss a crim-
inal matter “without leave of court” Fed. R. Crim. P. 48(a), the court found the False Claims Act’s
provisions “comparatively modest.” Riley, 252 F.3d at 757. If the False Claims Act is “compara-
tively modest” to Rule 48(a), which only requires court permission befgre the government dis-
misses criminal cases, the False Claims Act must allow for unilateral dismissal by the government.

10




the Court should give it the same deference. ¢ See Swift, 318 F.3d at

that such decisions are unsuitable for judicial review must hold. Seg

832-834.

The text of § 3730 supports this position. Lawson v. FMR LL(

134 S.Ct. 1158, 1165, 188 L. Ed. 2d 158 (2014) (“In determining the
provision, we look first to its language, giving the words used thei

(internal quotations omitted).

The first part of § 3730(c)(2)(A) states that “The Government n

with the defendant notwithstanding the objections of the [relator] .

prerogative of dismissal with the executive. “May” means “To be

Black’s Law Dictionary (10th ed. 2014). Consistently, when the staf

252. The general rule
Heckler, 470 U.S. at

T, 571 U.S. 429, 440,
meaning of a statutory

- ordinary meaning.”)

nay dismiss the action
. .” The text puts the
permitted to.” MAY,

lute gives authority to

the government, especially about decisions on how to manage the action, it provides that

“the Government may . . . .” For example, § 3730(b)(2) provides t
may elect to intervene and proceed with the action . . .”, and § 37]

“Notwithstanding subsection (b), the Government may elect to pur

k]

any alternate remedy . ...

hat “The Government
30(c)(5) provides that

sue its claim through

Further, in numerous instances, the statute explicitly states when a showing by the

government or a finding by the court is required. Section 3730(b)(

allows actions by private individuals, states that if a relator wishes

voluntarily, “[t]he action may be dismissed only if the court and the !

written consent to the dismissal and their reasons for consenting.”
117 F.3d at 158. If the government initially declines but later wishe

do so “upon a showing of good cause.” § 3730(c)(3). Likewise, the

¢ To treat it otherwise would go against the spirit, if not the letter, of the Fj
Riley. A critical factor in the court’s determination that the qui tam provis

1), the provision that
to dismiss the action
Attorney General give
§ 3730(b)(1); Searcy
s to intervene, it may

government can seek

fth Circuit’s decision in
ons of the False Claims

Act did not violate the separation of powers doctrine was that the government still had the power

to dismiss the suit. Riley, 252 F.3d at 753.

11




a stay in discovery if it can show that discovery “would interfere w

investigation or prosecution of a criminal or civil matter arising out

3730(4). “Courts have a ‘duty to construe statutes, not isolated prov
Soil & Water Conservation Dist. v. U.S. ex rel. Wilson, 559 U.S. 280
1404, 176 L. Ed. 2d 225 (2010) (quoting Gustafson v. Alloyd Co., 5

S. Ct. 1061, 131 L.Ed.2d 1 (1995)). Clearly, when the statute require

show something, the statute explicitly says so, and when the governt

does not.”

-Most convincing is the very next subsection, § 3730(c)(2)(b). T|

cerned not with dismissal, but with the settlement of the action. It
ernment may settle the action with the defendant notwithstanding
person initiating the action if the court determines, after a hearing,
ment is fair, adequate, and reasonable under all the circumstances.”

provision supports her argument that the government must show dis

ith the Government’s
of the same facts.” §
sions.”” Graham Cty.
290, 130 S. Ct. 1396,
13 U.S. 561, 568, 115
s that the government

nent is not required, it

his subsection is con-
states that “The Gov-

the objections of the

t the proposed settle-
ibley argues that this

issal is necessary.

The similarity between the two subsections, however, disproves Sibley’s point. Both

provide that the government may dismiss or settle the action “no

tions” of the relator. But § 3730(c)(2)(B) goes on to say that the |

settle “if the court determines, after a hearing, that the proposed settle
and reasonable under all the circumstances.” Section 3730(c)(2)(A
standard; it requires only that the “the person has been notified by t
filing of the motion and the court has provided the person with an op

20 66

on the motion.” “‘[W]here Congress includes particular language in ¢

but omits it in another . . . it is generally presumed that Congress

7 Consistent language is found in the Federal Rules of Civil Procedure.
required, “the plaintiff may dismiss an action . . . .” Fed. R. Civ. P. 41(a)(l
of court is required, “an action may be dismissed . . . only . . . on terms
proper. Fed. R. Civ. P. 41(a)(2)(emphasis added).

12

ithstanding the objec-
yovernment may only
ment is fair, adequate,
\), however, gives no
he Government of the
portunity for a hearing
bne section of a statute

acts intentionally and

Where no court order is
). However, when leave
that the court considers




purposely in the disparate inclusion or exclusion.’” Keene Corp. v.

/nited States, 508 U.S.

200, 208, 113 S. Ct. 2035, 2040, 124 L. Ed. 2d 118 (1993) (quoting Russello v. United

States, 464 U.S. 16, 23, 104 S. Ct. 296, 78 L. Ed. 2d 17 (1983)).

contains explicit statements requiring the court to make determin:

Section 3730(c)(2)(B)

ions about the settle-

ment. Section 3730(c)(2)(A) does not. That means that § 3730(c)(2)}(A) demands no find-

ing.

Sibley last argues that even under an unfettered discretion st
can no longer unilaterally dismiss the defendant after the defendant
is incorrect. Sibley relies on language from Swift, where the D.C. Cir
tion of what the applicable standard would be after the defendant had

an answer or motion for summary judgment. The Swiff court stat

dard, the government

has been served. That

cuit reserved the ques-

been served and filed

ed that interpreting §

3730(c)(2)(A) to give the government unreviewable authority to dismiss would be con-

sistent with Rule 41(a)(1)(i), which allows the plaintiff to dismiss a
court order if the defendant had not yet filed an answer or motion fq
Swift, 381 F.3d at 252. However, “[i]f the government tried to hav,
after the complaint had been served and the defendant answered, it m;

41(a)(2) . . . .” Id. at 252-253. The distinction the Swift court ma

civil action without a
r summary judgment.
e an action dismissed
ight be subject to Rule

de is not whether the

defendant had been served, but whether the defendant had answered or filed a motion for

summary judgment. Delta Regional has filed neither an answer or 3 motion for summary

judgment. Therefore, there is no discernible distinction from Swift.
3730(c)(2)(A) provides no basis for a pre/post service distinction,
since applied the unfettered discretion standard in cases where ths
served. See Hoyte v. Am. Nat. Red Cross, 439 F. Supp. 2d 38, 41 (D.]
F.3d 61 (D.C. Cir. 2008).

Because § 3730(c)(2)(A) gives the government unfettered discre
Claims Act action brought by a relator in its name, the Court must g

motion.

13

oreover, the text of §
d the D.C. Circuit has
= defendant had been

D.C. 2006), aff'd, 518

tion to dismiss a False

rant the government’s




IV. Dismissal is warranted even under the Sequoia Orange stand

Even if § 3730(c)(2)(A) does not permit the government wholly
to dismiss qui tam actions, the government would still meet its burde

The Sequoia-Orange standard is not “particularly arduous.” Nas

jard.

unfettered distraction
n to justify dismissal.

uti ex rel. U.S. v. Sav-

age Farms, Inc., No. CIV.A. 12-30121-GAO, 2014 WL 1327015, at *10 (D. Mass. Mar.

27, 2014), aff’d sub nom. Nasuti v. Savage Farms Inc., No. 14-136]
(1st Cir. Mar. 12, 2015); see also U.S. ex rel. Wickliffe v. EMC Cory

2, 2015 WL 9598315
., 473 F. App’x 849,

853 (10th Cir. 2012) (describing the Sequoia Orange standard as only “slightly more re-

strictive” than the Swift standard). A two-step analysis applies: first,
identify a valid government purpose; and second, there must be a rat
tween dismissal and accomplishment of the purpose. Sequoia Ora

1145.

A. The government has stated a valid reason for dismissal that

“[TJo establish a rational relation to a valid governmental purp¢
a tight fitting relationship between the two; it is enough that there are |
reasons supporting the agency decision.” Ridenour, 397 F.3d at 93
omitted). Once the government satisfies that test “the burden swit
demonstrate that dismissal is fraudulent, arbitrary and capricious, or

The government advances two reasons why dismissal is warrante
constitute valid reasons for dismissal. First, the government has show

case threatens to interfere with the Department of Health and Hum

the government must
ional relationship be-

nge Co., 151 F.3d at

Sibley cannot refute.

pse, there need not be
slausible, or arguable,
/ (internal quotations
ches to the relator to
illegal.” Id.

d here, both of which
m that continuing this

an Services-Office of

the Inspector General’s EMTALA enforcement efforts. Look no further than the efforts of

relator’s counsel to enjoin settlement between OIG-HHS and the defe
ex rel. Vanderlan v. Jackson HMA, LLC, No. 3:15-cv-00767-DPJ-}
23, 2015). Like this case, the relator there has brought a False Claim:
on the defendant hospital’s alleged EMTALA violations. HHS-OIG

attempted to settle the penalties associated with the underlying E
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ndant hospital in U.S.
‘KB (S.D. Miss. Oct.
5 Act action premised
and the hospital have
:MTALA violations




administratively. However, the relator, also represented by Sibley’s counsel, sought to pre-
vent that settlement from occurring, and the hospital has remained ynwilling to settle with
HHS-OIG out of fear that it would increase its risk in the False Claims Act action.
Second, the government has shown that dismissing this case would conserve govern-
ment resources. Even though the government has elected not to interyene, it must still mon-
itor the litigation. See Sequoia Orange,151 F.3d at 1146 (“[T]he government can legiti-
mately consider the burden imposed on the taxpayers by its litigation, and that, even if the
relators were to litigate the FCA claims, the government would contihue to incur enormous
internal staff costs™); U.S. ex rel. Toomer v. TerraPower, LLC, No. 4:16-CV-00226-DCN,
2018 WL 4934070, at *4 (D. Idaho Oct. 10, 2018). The government will also be required
to bear discovery burdens and costs if litigation on these claims continues.
Since the government has met its burden, Sibley must now show that dismissal is
fraudulent or arbitrary and capricious. She does not.
Sibley first asserts that there is evidence that the government is conspiring with Delta
Regional to “sacrifice” her False Claims Act claims so that they can settle the EMTALA
violations without meeting the settlement or alternative remedies requirements of § 3730.
See 31 U.S.C. 3730(c)(2)(A) & (c)(5). However, Sibley provides nothing beyond specula-
tion that any agreement between the two exists. Further, the Court i§ not convinced that if
this agreement did exist, it would render dismissal “fraudulent.” Delta Regional’s liability
for any False Claims Act violations exists separately from its liability for any EMTALA
violations. The False Claims Act requirements would not apply to that potential settlement.
Sibley also asserts that the government has not presented evidence of a cost-benefit
analysis showing that the value of the potential recovery would not e¢xceed the cost of liti-
gation. However, it is not the government’s burden to provide evidence of its state reason.

Nasuti, 2014 WL 1327015, at *12 (citing Ridenour, 397 F.3d at 937)] Instead, it is Sibley’s
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burden to provide evidence that the government’s stated reasons ar

cious, fraudulent, or illegal. Sibley fails to do that here.®

B. Sibley is not entitled to discovery or an evidentiary hearing
stated reasons for dismissal.

Sibley asserts that under the Sequoia Orange standard she is ent

the government’s purported reasons for seeking dismissal.

e arbitrary and capri-

into the government’s

itled to discovery into

Sibley provides no statutory basis for that request. Instead, she cites to U.S. ex rel.

Riley v. St. Luke's Episcopal Hosp., 355 F.3d 370 (5th Cir. 2004) (R
sition that the Court should permit discovery when the plaintiff has

claims. In Riley II, the Fifth Circuit reversed the district court’s gra

motion to dismiss under 12(b)(6). Id. at 373. Riley II thus has no

relator may obtain discovery into the government’s motion

§ 3730(c)(2)(A).

Further, Sibley misstates the relevant sections of Riley II. The |

leged, among other things, that the Defendant hospital operated a

performing medically unnecessary heart transplants that were reimb

iley II) for the propo-
rresented examples of
int of the defendant’s
bearing on whether a

to dismiss under

laintiff in Riley 17 al-
fraudulent scheme of

ursed by government

programs. /d. at 374. Importantly, the plaintiff attached several medical records related to

some of her claims as examples of medically unnecessary transplas

dismissed the claims, finding that attached exhibits established that

necessary and so the plaintiff could not prove her claims. /d. at 377,

The Fifth Circuit reversed, noting that while the exhibits called i

of her allegations about some transplants, they did not conclusive

unnecessary transplant claims the plaintiff alleged. Id. at 377 (“Ev

called into question one or more of the examples she alleged, they did

8 Because, as discussed below, Sibley’s claims in Counts I-IV are without

of government resources in litigating those claims would be wasteful.
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en if Riley’s exhibits

not call into question

merit, any expenditure




all her allegations of false claims.”) Since the plaintiff had suffici

instances, the district court could not use two “examples” to discoun;

The “examples” referred to in Riley II were exhibits attached

pertained to certain claims, not the actual false claims allegations m
Moreover, in Riley II, the plaintiff had sufficiently pleaded the claims

assertions, she has provided no “examples,” but instead instances tha

ently pleaded several
t all of them. /d.

to the complaint that
ade in the complaint.
. Contrary to Sibley’s

it she asserts form the

basis of false claims. And as discussed below, those instances do not establish that false

claims occurred.

Sibley also contends that she is entitled to an evidentiary hearing as a matter of right.

Not so. Again, Sibley cites no statutory basis for that request. As 1
held, “the hearing requirement is satisfied by allowing the relator an
a response to the motion.” U.S. ex rel. May v. City of Dallas, No.
2014 WL 5454819, at *4 (N.D. Tex. Oct. 27, 2014) (collecting cas
apply the Sequoia Orange standard do not grant a hearing as a matter
grant a hearing only when the relator “can show a substantial and p
a hearing” Wickliffe, 473 F. App’x at 854 (quoting Ridenour, 397 R
Orange, 151 F.3d at 1145 (holding hearing is only necessary when |
colorable claim that the settlement or dismissal is unreasonable in
dence, that the Government has not fully investigated the allegation
ment’s decision is based on arbitrary or improper considerations.”)
Sibley has cited to nothing beyond speculation to show the dismiss3
has therefore not justified the need for a hearing.

C. Relator has failed to allege any false claims for counts I-IV

Lack of merit of the relator’s claims is not a prerequisite dismi
under the rational relation standard. See Ridenour, 397 F.3d at 9

court’s dismissal of qui tam action where government stipulated for p
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yumerous courts have
opportunity to submit
3:13-CV-4194-N-BN,
ses). Even courts that
of right. Instead, they
articularized need for
.3d at 931)); Sequoia
‘the relator presents a
light of existing evi-
s, or that the Govern-
As discussed above,

1 is unwarranted. She

ssing relator’s claims
29 (affirming district

urposes of the motion




that relator’s claims had merit.) However, if relator’s claims are wi
missal must be rational, because there is no valid government interesf

claims.

thout merit, then dis-

in pursuing meritless

Under Rule 12(b)(6) the complaint “‘must contain sufficient factual matter, accepted

as true, to state a claim to relief that is plausible on its face.”” Phil,

Tex., 781 F.3d 772, 77576 (5th Cir. 2015) (quoting Ashcroft v. Igb¢

129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009)). A claim is facially plaus

factual content “allows the court to draw the reasonable inference
liable for the misconduct alleged.” Igbal, 556 U.S. at 678, 129 S. Ct
Corp. v. Twombly, 550 U.S. 544, 556, 127 S. Ct. 1955, 167 L. Ed.
determining whether the complaint states a claim, the Court is limite

the complaint and any documents attached to the complaint. Walker

562 F. App’x 215, 216-17 (5th Cir. 2014) (citing Kennedy v. Chase ]

NA, 369 F.3d 833, 839 (Sth Cir. 2004)). “[P]laintiffs must allege

elements of the cause of action in order to make out a valid claim.”

F. App’x 238, 241 (5th Cir. 2013) (quoting City of Clinton, Ark. v. |

632 F.3d 148, 152-53 (5th Cir. 2010) (internal quotation marks om

allegations or legal conclusions masquerading as factual conclusio

prevent a motion to dismiss.” Id. (quoting Fernandez—Montes v. Al

F.2d 278, 284 (5th Cir. 1993) (internal quotation marks omitted)). “D]

when the plaintiff has not alleged ‘enough facts to state a claim to

on its face’ and has failed to ‘raise a right to relief above the speculatiy

v. Hous. Police Dep't, 561 F. App’x 372, 372 (5th Cir. 2014) (quotir

at 555, 570, 127 S. Ct. 1955.

The False Claims Act is a fraud statute. Complaints asserting

lips v. City of Dallas,
al, 556 U.S. 662, 678,
ible when the pleaded
that the defendant is
1937 (citing Bell Atl.
2d 929 (2007)). ). In
d to the allegations in
v. Webco Indus., Inc.,
Manhattan Bank USA,
facts that support the
Webb v. Morella, 522
Yilgrim’s Pride Corp.,
itted)). “[CJonclusory
ns will not suffice to
lied Pilots Ass’n, 987
smissal is appropriate
relief that is plausible
ve level.”” Emesowum

1g Twombly, 550 U.S.

violations of the Act,

therefore, must comply with Rule 9(b), which requires that “a party must state with partic-

ularity the circumstances constituting fraud.” Fed. R. Civ. P. 9(b); U.S. ex rel. Thompson
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v. Columbia/HCA Healthcare Corp., 125 F.3d 899, 903 (5th Cir. 1997). Traditionally, this
has meant that the plaintiff must plead the “time, place and contents| of the false represen-
tations, as well as the identity of the person making the misrepresentation and what [that
person] obtained thereby.” U.S. ex rel. Russell v. Epic Healthcare Mgmt. Grp., 193 F.3d
304, 308 (5th Cir. 1999), abrogated on other grounds by U.S. ex rel. Eisenstein v. City of
New York, New York, 556 U.S. 928, 129 S. Ct. 2230, 173 L. Ed. 2d 1255 (2009).

The false claims at issue here are the Medicaid and Medicare reimbursement claims
Delta Regional submitted to the government. But Sibley’s complaint does not identify the
particulars of any specific Medicaid or Medicare claim. Instead, Sibley identifies 52 in-

stances where Delta Regional failed to provide emergency medical treatment to patients

and then generally alleges that Delta Regional submitted Medicaid

not necessarily in connection with its treatment of those 52 patients

fails to allege the particular details of any claim that Delta Regional

Particularity within the meaning of Rule 9(b), however, is “conte

v. WMX Techs., Inc., 112 F.3d 175, 178 (5th Cir. 1997). Thus, the

and Medicare claims,
. Thus, the complaint
submitted.

xt specific.” Williams

Fifth Circuit has held

that within the context of False Claims Act, where the relator “cannot allege the details of

an actually submitted false claim, [she] may nevertheless survive

by alleging particular

details of a scheme to submit false claims paired with reliable indicia that lead to a strong

inference that claims were actually submitted.” U.S. ex rel. Grubbs v.

180, 190 (5th Cir. 2009).

Even under this standard, the complaint fails. In Grubbs, the pla

a meeting in which defendants informed plaintiff of their scheme to

Medicaid claims for services they did not perform. /d. at 191-192. H

instances where hospital staff attempted to assist him in making fals

visits. Id. at 192. Finally, the plaintiff pleaded both a description of

system and specific instances where the defendants recorded false e
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intiff alleged in detail
submit Medicare and
e also alleged specific
e records of physician

' the hospital’s billing

tries into that system.




Id. The Fifth Circuit held this these facts taken together sufficiently

sufficiently stated that the defendants submitted those bills to the go

By contrast, Sibley does not allege the particulars of any schems

Regional to submit false claims. To be sure, the complaint does alle

of Delta Regional to comply with EMTALA. However, the comp

conclusory manner that Delta Regional intentionally hid its violatio
facts supporting an inference that Delta Regional intentionally hid the
icare and Medicaid claims. Ultimately, the complaint merely state;
committed EMTALA violations, and that Delta Regional submits so

ernment for reimbursement. It does not allege facts that allow the G

relates to the other.

In Count I, Sibley asserts an express false certification claim. As
claim arises when “a party affirmatively and explicitly certifies com
or regulation and the certification is a condition to receiving the gove

ex rel. Bennett v. Medtronic, Inc., 747 F. Supp. 2d 745, 766 (S.I

Thompson., 125 F.3d at 903). It is not enough that a certification

statute or regulation is false. The defendant must make the certificati

“The submission of a false claim is the ‘sine qua non of a False CI

Jamison, 784 F. Supp. 2d at 675 (citing Hopper v. Solvay Pharms.
1328 (11th Cir. 2009) (emphasis added)).
Sibley asserts that when Delta Regional submitted a Medicare

expressly certified that “payment and satisfaction of this claim will

stated that employees
vernment. /d.

> perpetrated by Delta
ge the routine failure
laint alleges in only a
ns, and it provides no
>m in relation to Med-
5 that Delta Regional

me claims to the gov-

ourt to infer how one

1 express certification
pliance with a statute
;rnment benefit.” U.S.
D. Tex. 2010) (citing
of compliance with a
pn to the government.
aims Act violation.””

Inc., 588 F.3d 1318,

or Medicaid claim, it

¢ made from Federal

and State funds, any false claims, statements, documents, or conceajment of any material

fact, may be prosecuted under applicable Federal or State laws.” C

30. As Delta Regional correctly notes, that statement is not a certifi

with any regulation.
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mpl., Doc. 16 at 8,
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Sibley also generally asserts that on numerous occasions, Delta
tified compliance with EMTALA’s requirements. However, Sibley
stances where Delta Regional made that certification, and so she dog
ticularity any false certification.

Finally, Sibley asserts that on many occasions Delta Regional

EMTALA'’s transfer conditions were met when it transferred patie

Regional falsely cer-
pleads no specific in-

es not plead with par-

falsely certified that

nts to other facilities.

However, there is no allegation that Delta Regional presented or caused to be presented

any of these transfer certifications to the government. Thus, there is n

b allegation that Delta

Regional falsely certified to the government that the transfer conditions had been met.

Sibley further fails to allege any reliable indicia that Delta Re

gional submitted any

claims related to the violations in the complaint. Although the complaint lists 52 patients

that Delta Regional inappropriately treated, the complaint identifies

Regional sought reimbursement for the services it provided to that p

allege that Delta Regional told the government it had transferred the

only one of those pa-
tients as insured by either Medicare or Medicaid.? The complaint does not allege that Delta
atient, and it does not

patient in compliance

with EMTALA when seeking reimbursement. Accordingly, Sibley fails to plead an ex-

press false certification claim sufficiently.

In Count II, Sibley asserts a reverse false claim. Reverse false

claims arise under 31

U.S.C. § 3729(a)(1)(G), which imposes liability on anyone who “makes, uses, or causes to

be made or used, a false record or statement material to an obligation to pay or transmit

money or property to the Government, or knowingly conceals or knowingly and improp-

erly avoids or decreases an obligation to pay or transmit money or pr

ment.” An obligation is “an established duty, whether or not fixed, aj

operty to the Govern-

ising from an express

or implied contractual, grantor-grantee, or licensor-licensee relationship, from a fee-based

® In her motion papers, Sibley identified other patients also covered by

Medicare or Medicaid.

Because those allegations are not in her complaint, the Court need not consider them. Nonetheless,

were the Court to consider those assertions, the claims would still fail.
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or similar relationship, from statute or regulation, or from the reter
ment.” Id. § 3729(b)(3). “This is known as a reverse false claim bec
defendant’s knowingly false statement is a failure to pay the Goverl
is required.” United States v. Caremark, Inc., 634 F.3d 808, 815 (5th

A key feature of “obligations” under the statute is that there mt
tablished duty to pay.” United States ex rel. Simoneaux v. E.I. DuPo?
843 F.3d 1033, 1039 (5th Cir. 2016) (quoting § 3729(a)(1)(g)). Stat

penalties are “mandatory on in the sense that ‘once a violation has b
form of penalty is required’” Id. at 1041 (quoting A¢l. States Legal
Foods, Inc., 897 F.2d 1128, 1142 (11th Cir. 1990) A statute enforce
monetary penalties “creates an obligation to obey the law, not an oblij
Id. at 1037 (internal quotations omitted). Further, if the enforcing ag
assessing regulatory penalties, they are not due until the agency dema
1041. Thus, “unassessed regulatory penalties are not obligations ur
Act.” Id. at 1040.

Sibley pleads two obligations: (1) fines and civil penalties Del
each fraudulently submitted reimbursement claim; (2) and fines and g
EMTALA violation.!® She asserts that Delta Regional’s failure to r
Act and EMTALA violations to the government, means Delta Re;

defrauded the government of money Delta Regional owes to it.

ition of any overpay-
ause the effect of the
nment when payment
Cir. 2011)

1st be an already “es-
nt de Nemours & Co.,
utes that impose civil
een established, some
Found., Inc. v. Tyson
d through unassessed
bation to pay money.”
ency has discretion in
nds them. /d. at 1040-
ider the False Claims

ta Regional owes for
ivil penalties for each
eport its False Claims

bional has effectively

Monetary civil penalties imposed by the Office of the Inspector General for the De-

partment of Health and Human Services both for submitting false
TALA violations are discretionary. 42 C.F.R. §1003.200 (providin

pose” a penalty or assessment against any person who presents a fal

19 Sibley also alleges there are “additional fines, penalties, program fees,
at trial.” To the extent that these assert a separate basis for any reverse

claims and for EM-
g that “OIG may im-
se claim™); 42 C.F.R.

Ise claim liability, this

e‘*ac.” that “will be proven

nonspecific allegation fails to state any factual matter which would support a claim for relief.
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§ 1003.500 (OIG “may impose a penalty against a participating hos
violations.) Thus, they are only obligations for purposes of a reverse
has already imposed and demanded them. Sibley, however, does not

that the OIG has already imposed penalties on Delta Regional. More

pital” for EMTALA
false claim if the OIG
plead facts that show

over, the government

has stated that there have been no penalties yet assessed against Delta Regional. Sibley

does not plead an obligation owed to the government, and thus she
reverse false claim.

In Count III, Sibley asserts an implied false certification claim.
cation liability attaches in certain circumstances where a defendant

makes specific representations, but fails to disclose its noncompliang

fails to plead a viable

Implied false certifi-
submits a claim that

se with statutory, reg-

ulatory, or contractual obligations such that the omission makes those representations mis-

leading. Universal Health Servs., Inc. v. U.S. ex rel. Escobar, 136 S
L. Ed. 2d 348 (2016).

In Escobar, the Supreme Court affirmed that in some instances
payee implicitly certified that it complied with applicable statutory, r
tual requirements could give rise to False Claims Act liabilify. Ju
Yarushka Rivera, a Medicaid beneficiary in Massachusetts, receive
at a facility owned by Universal Health Services Id. at 1997. When |

mitted Medicaid reimbursement claims for treatment it gave to River:

. Ct. 1989, 1995, 195

a claim in which the
egulatory, or contrac-
lian Escobar’s child,
d counseling services
Universal Health sub-

3, it included payment

codes for the type of services performed. Massachusetts’ Medicaid program required indi-

viduals performing those services to be licensed. /d. Further, Univ
National Provider Identification numbers, which correspond with p.
the claims. /d.

Escobar learned that almost all of the facility staff that treated Ri
Escobar brought a qui tam False Claims Act case against Universal
when Universal Health submitted reimbursement claims for specif]

payment codes associated with particular services) performed 1
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Health, asserting that
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professionals (using the National Provider Information codes), Unive

certified that the individuals who performed those services were lic

rsal Health implicitly

ensed to do so. Id at

1997-98. And when Universal Health submitted those claims withgut informing the pro-

gram that the individuals who performed those services were not lice;
Medicaid program, who would not have paid had it known. Id. at 19

The Supreme Court took up the case to resolve a circuit split a
false certification was a valid theory of liability. Unanimously, the C

2001. Specifically, the Court held that implied false certification co

nsed, it defrauded the
D8.

bout whether implied
purt held it was. Id. at

nld be a basis for lia-

bility when: (1) the claim for payment “makes specific representations about the goods or

services provided” and (2) “the defendant’s failure to disclose noncg
rial statutory, regulatory, or contractual requirements makes those re
ing half-truths.” Id.

The Supreme Court concluded that Escobar sufficiently pleaded

submitted false claims. Universal Health submitted claims for reim

ympliance with mate-

yresentations mislead-

that Universal Health

bursement using pay-

ment codes, representing that specific services and been performed, and National Provider

Identification numbers, representing that a specific type of healthcare practitioner per-

formed the service. Id. at 2000. However, Universal Health’s “many violations of basic
staff and licensing requirements” rendered those claims misleading] because they falsely
implied that the individuals who performed those services were licensed. Id.

Turning to this case, Sibley fails to show any claim submitted by Delta Regional for

payment that makes a specific representation about goods or services it provided. Because

liability under the implied certification theory can only arise out of claims that “make[]

specific representations about the goods and services provided,”
1989, there must be some facts that indicate how medical services
mately submitted. There are no allegations as to what entries Delt
billing records for any of the 52 patients. Nor are there any facts

Regional integrates those records into a bill. Thus, the Court ca
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Regional made any specific representations about what services it provided on any partic-
ular claim.

As to both Counts I and II, the Court is also unconvinced that compliance with EM-
TALA is material to the Medicare and Medicaid payments. “[A] misrepresentation about
compliance with a statutory, regulatory, or contractual requirement must be material to the
Government’s payment decision in order to be actionable under the False Claims Act.” Id.

at 2002. The Supreme Court has said that:

A misrepresentation cannot be deemed material merely because the
Government designates compliance with a particular statutory, regu-
latory, or contractual requirement as a condition of payment. Nor is it
sufficient for a finding of materiality that the Government would have
the option to decline to pay if it knew of the defendant’s noncompli-
ance. Materiality, in addition, cannot be found where noncompliance
is minor or insubstantial.

Id. at 2003. The plaintiff, therefore, must plead “facts to support allegations of materiality”
Id. at 2004 fn.6.

There are no facts here that suggest that had the government| known of Delta Re-
gional’s EMTALA violations it would not have paid a specific claim. That is because there
are no facts about any particular claim that may have been submitted to the government at
all. The Court cannot assess materiality because it cannot infer that Delta Regional ever
submitted a Medicare or Medicaid claim about any particular service.

Finally, in Count IV, Sibley alleges a worthless services claim. $he alleges that “upon
information and belief” Delta Regional provided deficient services “by providing and
charging for inadequate medical screening” that other hospitals needed to repeat after Delta
Regional transferred the patients. Compl., Doc. 16 at 40. Although the Fifth Circuit has not
explicitly recognized a worthless services theory of liability, several other circuits have.
See Chesbrough v. VPA, P.C., 655 F.3d 461, 468-69 (6th Cir. 2011); U.S. ex rel. Roop v.
Hypoguard USA, Inc., 559 F.3d 818, 824 (8th Cir. 2009); U.S. ex rel. Lee v. SmithKline

Beecham, Inc., 245 F.3d 1048, 1053 (9th Cir. 2001). Further, another district court within
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this state has recognized it as a valid theory under the False Claims
Acad. Health Ctr., Inc. v. Hyperion Found., Inc., No. 3:10-CV-552-(
3385189, at *43 (S.D. Miss. July 9, 2014).

In a worthless service claim, liability arises when the defend
services but “the performance of the service is so deficient that for a
is the equivalent of no performance at all.” Mikes v. Straus, 274 F.3
2011). Like the rest of her claims, Sibley has failed to allege suffici
worthless services claim. She alleges no fact surrounding the service;
vide to the patients that would allow one to infer they were worthless
of the patients, there are no facts about the type and quality of service
provided. Moreover, for any patient, Sibley fails to allege any fact
regional billed the government for these supposedly deficient servi
Bronson Methodist Hosp., Inc., No. 1:13-CV-294, 2014 WL 375291
July 30, 2014) (holding plaintiff failed to plead worthless services ¢
to allege that any claim related to service was submitted for paymen
vices claim fails.

Conclusion
For these reasons, the Court holds that under the False Claims

possesses the unfettered discretion to dismiss a suit brought by a rela

Act. See U.S. ex rel.
CWR-LRA, 2014 WL

It seeks payment for

practical purposes it
3d 687, 703 (2nd Cir.
ent facts to support a
s Delta Regional pro-
For the vast majority
s that Delta Regional
indicating that Delta
ces. See Hendricks v.
7, at *6 (W.D. Mich.
laim when she failed

t). Her worthless ser-

Act, the government

tor. Thus, the govern-

ment may dismiss Counts I through IV of Sibley’s complaint. Further, even under a more

stringent rational relation standard, the Court finds that the governmeg
Accordingly, the government’s motion is granted, and Counts I thry
plaint are dismissed.

An order in accoi.éance with this opinion shall issue.

sl
This, the day of March 2019.

nt has met its burden.

ough IV of her com-

I
Jé‘ N, gaww@w
SENIOR U.S. DISTRICT JUDGE
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