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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
GREENVILLE DIVISION

ANDREW CLINTON CRUSE PLAINTIFF
V. No. 4:17CV162-DAS
MS DEPT. OF CORRECTIONS, ET AL. DEFENDANTS

ORDER REVOKING PLAINTIFF'S IN FORMA PAUPERIS
STATUS FOR ACCUMULATING THREE “STRIKES” —
AND REQUIRING PAYMENT OF THE FULL FILING
FEE WITHIN 21 DAYS OF THE DATE OF THIS ORDER

This matter comes before the court on the mdijothe defendants for the court to revoke the
plaintiff's in forma pauperistatus because he haslated the “three strikegrovision of the Prison
Litigation Reform Act (“PLRA"). See28 U.S.C. 8 1915(g). Thmo seprisoner plainff, an inmate
in the custody of the Mississippepartment of Corrdions, has submitteda@mplaint challenging
the conditions of his comement under 42 U.S.C. § 1983.

Section 1915(g) provides:

In no event shall a prisoner bring a civil astar appeal a judgmeint a civil action or

proceeding under thisa@n if the prisonehas, on 3 or more jor occasions, while

incarcerated or detainedamy facility, broughtin action or appeat a court of the

United States that was dismidsan the grounds thdtis frivolous, mdicious, or fails

to state a claim upon whichlief may be ganted, unless th@isoner is under

imminent danger of sius physical injury.
The plaintiff has accuntated “strikes” under 28 U.S.C.1915(qg) in the fothwing cases: Cruse v.
Brisolara, 1:15-cv-172-RHW (S.D. Miss. Sept. Z)16), appeal dismisséNo. 1-16-60649 (ECir.
Dec. 8, 2016)(dmissed for failuréo state a claimlGCruse v. Popel:97-cv-501-WJG (S.D. Miss.
Mar. 31, 1999) (dismissinigr failure to state alaim upon which reliefould be granted); arruse

v. Lowe’s Home Centers, Ind:98-cv-128-DCB (S.D. Miss. Apt6, 1998) (disissing for failure to

state a claim upon which reficould be granted).
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Mr. Cruse argues that he magnetheless proceed as a patyeeause he is “in imminent
danger of serious physidajury” under 28 U.S.C. 8915(g). If a defendaxbntests a plaintiff’s
claims of imminent danger, the court must deteentire allegations’ credilityy, eitherby relying on
affidavits or depositionsr by holding a hearing Taylor v. Watkins623 F.3d 483, 484 {TCir. 2010).
The court held &pearshearing on June 7, 2018§24]. A nexus must ést betweerthe imminent
danger the plaintiff alleges to obtgauper statusd the legal claims asserted in the complaint.
Pettus v. Morgentha54 F.3d 293 (Cir. 2009). Section 1915(gequires thathe inmate’s
complaint seek to redressiamminent danger of seus physical injury- and that thidanger must be
fairly traceable to a ewstitutional violation allegiin the complaint. Id. (emphasis added).
“[Flrequent filers” like Cruse “somiehes allege that they are mininent danger so they can avoid
paying a filing fee.” Ciarpaglini v. Sainj 352 F.3d 328, 330 {TCir. 2003). Howewe “a past injury
that has not recurred” de not satisfy the “immimt danger” exception tilve three-strikes ruleld.
“[A] prisoner must allege presenimminent danger, agpposed to a past damg® proceed under
[the exception].” Brown v. Johnsar887 F.3d 1344, 1349 (M Tir. 2004) (emphasiadded). “[T]he
requisite imminendanger of serious physidanjury must exisat the time the gaplaint ... is fileginot
when the alleged wrdoing occurred.” Martin v. Shelton319 F.3d 1048, 1050%&ir. 2003)
(emphasis added).

Mr. Cruse states thhis prostate surgery of June 28, 2Cdr8] the presence of black mold in
his housing unit meets tiraminent danger criteria & 1915(g). In additioriMr. Cruse alleges that
he is white and was housed witiany black gang members, and that sometimes inmates participate in
a “fight night.” Doc. 27 af. He testified, however,dh— at the time of thBpearearing — he had
never been beatentaatked, or compelteto participate in any “figt night,” andotherwise has

suffered no injury relatig to his allegations.d. He further alleges that 2018 officials had to



remove a small paisious shake from $ihousing unit antthat the conditions there had become
unsanitary. None of these exampiess to the level of imminentiger of serious plsjcal injury at
the time the compiat was filed on November 14, 2017. Maosturred aftethe complaint was
filed, and the rest are not seri@mough to constituiemminent dangeof serious physical injury.
The plaintiff has therefore accumulated astehree “strikes” and has thus abusedhhis
forma pauperigrivileges. As such, éhdefendants’ motion for judgent on theleadings is
GRANTED, and those privileges aREVOKED.
As such, it iORDERED that the plaintiff must pay the filg fee within 21 dgs of the date
of this order. If the plaintiff fails to pay thdifig fee within 21 days, #n the Clerk of the Court
is DIRECTED to dismiss this case without further action by the court — and terminate any motions
pending in the case at that time. As this ¢t&seprogressed significantly, the plaintiff’s current

motions to amend his pleadings BXENIED .

SO ORDERED, this, the 6th dagf February, 2020.

4 David A. Sanders
DAVID A. SANDERS
UNITEDSTATESMAGISTRATE JUDGE




