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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
GREENVILLE DIVISION

MELTON PROPERTIES, LLC., et al. PLAINTIFFS

V. NO. 4:18-CV-79-DM B-IMV

ILLINOISCENTRAL RAILROAD

COMPANY, et al. DEFENDANTS
ORDER

Before the Court is Canadian National Raye motion to dismiss for lack of personal
jurisdiction or, altenatively, forfailure to state a aim. Doc. #80.

[
Procedural History

On March 27, 2018, Melton Properties, LLC; Floyd M. Melton, Jr.; Floyd M. Melton llI;
Moss B. Melton (collectively, “Migon Plaintiffs”); McMillan Acres; Danny Hargett; Jane Hart
McMillan Hargett; and David Hargett filed thistam in the United StateBistrict Court for the
Northern District of Mississippi against llls Central Railroad Company; Canadian National
Railway; Union Tank Car Company, Inc.; and certattitious parties. Do. #1. The complaint,
as amendetasserts state and federaliois arising from a toxic #pcaused by a March 30, 2015,
derailment of a railcar owned by Union Tank,ig¢thwas being transpodeby “lllinois Central
and/or Canadian National” on tracks “owned byhblis Central and/or Canadian National.” Doc.
#92 at 11 14-15, 36-114. The plaintiffs, all propertyens near the site dhe spill in Leflore
County, Mississippi (known as the Minter City sitalso assert claims related to the remediation

of the spill. 1d. at {1 69-72.

1 On November 6, 2019, the Court directed the plaintiffi¢éan amended complaint trrect deficiencies in the
jurisdictional allegations. Doc. #91. The plaintiffs filed the amended complaint two days later. Doc. #92. But for
the corrections to the jurisdictional allegations, the two pleadings are identical.
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On August 23, 2018, Canadian National filethation to dismiss folack of personal
jurisdiction or, alteratively, for failureto state a claim. Doc. #3Approximatelya month later,
United States Magistrate Judge Jane M. Virderthe plaintiffs’ motion, anorized the following
jurisdiction-relaté discovery:

Plaintiffs will be allowed to propound up to 20 Interram#es, 20 Requests for
Production, and 20 Requests for Admissiordoh Defendant, and the Defendants
shall respond thereto within thirty (30) days, in accordance with the Federal Rules
of Civil Procedure. Should it desiredo so, Canadian National Railway Company
may propound a similar numbef written discovery itemin compliace with the
provisions of this paragraph.

The Plaintiffs will also be allowed ttepose under Rule 30(b)(6), Fed.R.Civ.P., the
corporate representative(s) of lllinois Central Railroad Company (lllinois Central”)
and Canadian National Railway Coamy during the discovery period.

Prior to taking a Rule 30(b)(6) deposition of Canadian National Railway Company
and/or lllinois Central, Riintiffs may depose, and/subpoena documents as may

be necessary from the following individuals: Nathan Judice, Anthony Dale, David
Smith, Charles Brown, and Patridkaldron. Based upon Canadian National
Railway Company’s discovery responses and/or the depositions or subpoena
responses of all or some of the above-ednmdividuals and/o€anadian National
Railway Company and/or lllinois Centr&l|aintiffs and Defendants may agree to
additional discovery withirthe discovery period. Howeweif no agreement is
possible, Plaintiffs may see&lief from theCourt by motion.

Defendant Canadian National Railway Company will be allowed to depose at its
discretion Floyd Melton, 11l dung the 60-day discovery period, since he submitted
an Affidavit in Opposition to the Math to Dismiss. The parties may obtain
documents from third parties Bybpoena as deemed necessary.
Doc. #40 at 3—4. Due to the ongojagsdictional discovery, this Court denied without prejudice
Canadian National’s motion to dismiss. Doc. #51.

On March 26, 2019, after the céosf jurisdictional discover Canadian National filed a

motion to dismiss for lack of personal jurisdiction alternatively, for failre to state a claim.



Doc. #80. The motion has been fully briefe@eeDocs. #81, #83, #990.

I
Per sonal Jurisdiction Standard?®

To defeat a motion to dismiss for lack ofgmnal jurisdiction, a plaintiff, in the absence
of an “evidentiary hearing,” “beaithe burden of establishing onlypama faciecase of personal
jurisdiction.” Carmona v. Leo Ship Mgmt., In®@24 F.3d 190, 193 (5th Cir. 2019). In making
this determination, a court must “accept thairgiff's uncontroverted, nonconclusional factual
allegations as true and resolve all contraeellegations in theglaintiff's favor.” 1d. When there
has been an evidentiary hearitigg plaintiff mustestablish jurisdiction bg preponderance of the
evidence.Walk Haydel & Assocs., Inc. v. Coastal Power Prod, 607 F.3d 235, 241-42 (5th
Cir. 2008). A party receives anidentiary hearing when it is “allovdeto submit affidavits and to
employ all forms of discovery, subject to the degtdourt’s discretion ands long as the discovery
pertains to the personal-jurisdan issue,” and when a hearingthvlive testimony is provided if
warranted and “requestedld.; see In re Chinese-Manufactured Drywall Prods. Liab. Lirg2
F.3d 576, 583 n.7 (5th Cir. 2014) (affimy district court “determinf#on] that it had held an
evidentiary hearing on discovery because ieckbn discovery evidence, including depositions”);
see generally SFS Check, LkCFirst Bank of De).774 F.3d 351, 356 (6th Cir. 2014) (“When ...
the district court allows discovery on the nootj the court should consider the facts offered by
both parties and rule according to the preponderance of the evidence.”). Live testimony is
warranted if it “would help resoé/factual disputes dispositive of the jurisdictional question ...."

Walk Haydel 517 F.3d at 242.

2 Canadian National was directed to re-file its repliefoin compliance with Local Rule 7(b)(5)'s page limit
requirements.SeeDoc. #89.

3 A court should resolve a motion to dismiss for lack of personal jurisdiction before addressing a mosiois® di
for failure to state a claimPervasive Software Inc. v. Lexware GmbH & Co, 888 F.3d 214, 232 (5th Cir. 2012).

3



Here, the parties were granted substaiatial largely unfettered jurisdictional discovery
over a two-month period, which included the riginitconduct Rule 30(b)(6) depositions and to
issue twenty requests for admission, tweritterrogatories, andtwenty requests for
production. Jurisdictional discoverwyas conducted within thdlewed parameters during that
two-month period and beyorfdNo party has objected to theeaghacy of this discovery or has
requested a live evidentiary hearing. Furtheemdtine record as presented reveals no disputed
dispositive issue of fact which live testimomyould help resolve. Accordingly, under these
circumstances, the Court concludes that an etiatgrhearing was afforded and that, therefore,
the preponderance of evidence standard applies.

Il
Jurisdictional Facts

As discussed below, jurisdiction over CamadNational involves two factual inquiries:
(1) Canadian National's corpate structure and general inveiment in lllinois Central's
operations and (2) Canadian National's spedaifiolvement in the cleanup of the spill at issue
here.

A. Corporate Structure and Operation

Canadian National is a Canadi corporation operating asrailroad in Canada which
maintains its principal place of business in Montr€anada. Doc. #80-1 at  3—4. The entity is
not registered to do business in Mississipgis no employees in Mississippi, owns no land or
tracks in Mississippi, and doaest maintain an agent for service in Mississippi.

lllinois Central is an Illinois agoration with its principal @ice of business in Illinoidd.

at 1 5. |lllinois Central is connected tor@dian National through the following corporate

4 SeeDocs. ##41-47, #49, #50, ##52-56, #77, #78.
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structure: (1) lllinois Central is a wholly-ownadbsidiary of lllinois Central Corporation; (2)
lllinois Central Corporation is a wholly-ownedsidiary of CN Financial Services VIII LLC; (3)
CN Financial is a wholly-owned subsidiary @fand Trunk Corporation; (4) Grand Trunk is a
wholly-owned subsidiary of North American iReays, Inc.; (5) North American Railways is a
wholly-owned subsidiary of Canadian Nation&d. at § 6.

From approximately 1998 until July of 2004inois Central did busess under the names
“Canadian National/lllinois Cerdl Railroad” or “CN/IC.” Id. at 1 8. It does, however, use and
operate under the trade namea\'CGand utilize a “CN” logo. Id. Notwithstanding utilization of
the CN trade name, lllinois Central maintains awn articles of incgoration and corporate
records, conducts meetings with board of directors, and ikes required corporate filingdd.
at 1 10.

Canadian National and its wholly owned subsidiaries (collectively, “CN Entities”) together
operate rail operations in Canada and the UrStatkes “as one business segment.” Doc. #83-14
at 13. To this end, the CN Entities utilize a gllatfSafety Management System (SMS).” Daoc.
#83-15 at 113. As a part of the shared opematiwhich are conducted under the CN name, the
CN Entities employ “Wi-Tronix,” “a locomotive telemetry system” which transmits train
information to a shared regional optwas center in Homewood, lllinoidd. at 28; Doc. #83-16
at 22. In addition to SMS, the CN Entities maintain a CN portal websiteed and operated by
Canadian National, which allows customers to access services provided by the CN Entities as a
whole. Doc. #83-17 at 1; Doc. #83-18 at 4; Doc. #83-16 at 12. Although it appears various

subsidiaries employ their own police forces, “adstnative responsibility for oversight” of the

5 lllinois Central employees also appear to use theadian National domain fdheir e-mail addressesSeeDoc.
#83-1 at 1 5.
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police force rests with @anadian National employ&eDoc. #83-16 at 12—14.
B. Case-Specific Facts

It is undisputed that the redad tracks and railroad rigbf-way at the location of the
derailment are owned by lllinois Central. Doc. #804t is also undisputed that none of the ten
railroad cars involved in the déirment were owned by Canadian National. Doc. #80-3. Further,
it is undisputed that Canadian National did not afgethe train involved in the derailment. Doc.
#80-1 at 7 4.

During the relevant time pex, primary responsibilitffor “emergency response and
remediation actions” at the derailment sitstee with three Illin@ Central environmental
managers—Charles Brown, Rob8ttong, and Joe Phelps. D&80-18 at 1-2. These employees
were managed by Devin Sprinkl#inois Central’'s RegionaManager — Environmentd.

In his role as regional manager, Sprinkle matdgy to day decisions with regard to the ...
Derailment usually after consultati” with Brown, Strong, and Phelpdd. at 2. Sprinkle was
also responsible for liaising withormand Pellerin, Canadian Natial's Assistant Vice President
— Environment, on the meediation efforts. Id. According to Sprinle, it was (and remains)
necessary to keep Pellerin, who 8gle referred to as his “supervisdradvised as to lllinois

Central’s “intended remediationtamns in order to administerlaudget and to secure approval of

8 In opposition to the motion to dismiss, the plaintiffstend that “CNRC personnel ... regularly visited Mississippi

to direct and/or assist with responses to derailmerdso#imer emergencies” and that “it was standard operating
procedure ... that CNRC personnel would make final decisions regarding the companies’ caatsencédfter
emergencies ....” Doc. #83 at 9. As support for thesetasse the plaintiffs submitted an affidavit of James Matthew
Hudson, an inspector with lllinois Central’s Mississippi operations from 2004 until 2Bé@éDoc. #83-22 at | 1.
Canadian National argues the affidavit is “false” because “[w]hile Hudson swears that numerous unna@ed CNR
employees were on site and directed response and remediation efforts at prior eventsiddnties only two (2)

of these CNRC employees,” one of whom was actually employed by lllinois Central during the ré@iewqeriod.

Doc. #90 at 11-12. While the Court does not believe that a failure to recall names or the misidentification of an
employee renders the affidavit false as a whole, the document, as explained below, is of liogted val

”Doc. #83-5.
6



the funding of such a major projectld.

Throughout the course of remediation effoBsgwn made initial decisions regarding costs
for mediation. Doc. #80-9 at 23—-24. These sieas were reviewed by Sprinkle, who would
make “technical adjustment[s],” and théarwarded to Pellerin and Stella Kafhi®r ultimate
approval.ld. at 23—-25. For example, Pellerin was adkealuthorize overtiméor lllinois Central
employees; and to authorize soil purckes at the derailment si. In this regard, Pellerin
received updates on the remediatans for the derailment sittand inquired about the viability
of potential courses of actidA.When vendors submitted invoioager budget, Pellerin demanded
explanations from Sprink. Doc. #83-11; Doc. #80-18 at FHowever, according to Brown,
neither Pellerin nor Canadian National as anpany “made decisions or issued directives

concerning remediation efforts fature remediation efforts* Doc. #90-1 at 2.Indeed, despite

8 Stella Karnis “manages the ... financial aspects” of the “Mi@fty Project.” Doc. #80-9 at 19, 23-25. Itis unclear
whether she is an employee of Canadian National or lllinois Central.

° Doc. #83-6.

10 SeeDocs. #83-12, #83-13, #80-18 at 5.
11 SeeDocs. #83-9, #83-4, #83-8, #83-10.
12SeeDoc. #83-7.

13 The plaintiffs have submitted an e-mail chain in whithCanadian National’s Accounts Payable office e-mailed
Robert Strong stating, “Can you please get the approval from your Senior Manager to heeediigEnhanced
Environmental & Emergency Response Services] created. All new vendor request [sic] under Operatioed teow ne
be approved by the Senior Manager;” (2) Strong e-mailed Sprinkle stating, “This wasdarltbe setup at Minter
City. Please handle for approval;” and (3) Sprinkle e-mdaiiedg Williston (an employe&hose position is unclear),
with Pellerin and Strong copied stating, “I hereby approve the use of this vendor. I've copied N&teasel advise

if the approval must gone [sic] from his level.” D@#83-3. The plaintiffs contend “[t]his email ... illustrates
Sprinkle’s understanding that CNRC personnel had input into the selection of specific vendors.” Doc. #83 at 2-3.
The e-mail chain does not illustrate this point. Sprinktaritted an affidavit stating that the e-mail did not refer to
selectionof a vendor but rather “concernedttiyey this company, who was new to the CN system, set up in the
computer system such that it could submit its invoices....t.B#80-18 at 3. This assertion is supported by the text
of the e-mail chain, which specifically refers to tmeationof the vendor.

14 The plaintiffs argue the @lence shows a greater degree of conteghblnse on numerous occasions, Brown referred
to business decisions, including decisions related to retr@diheing made in “Montreal.” Doc. #83 at 2—3 (citing
Doc. #83-1 at 1-2). In response, Brown submitted an affid&ating that his references to Montreal “concerned the
fact that it is one of Devin Sprinkle’s duties to keep thepacorporation advised” and that it was necessary to keep
Montreal informed “in order to secure ... budgetary authdoit remediation activities ....Doc. #90-1 at 2. Brown’s
explanation for the “Montreal” references is consistent with the weight of evidence, which showarthdia@®
National’s involvement was limited to budgetary decisions.
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his budgetary concerns, Pellerinveerejected a proposed expenditérom the lllinois Central
employees. Doc. #80-9 at 24.

[V
Personal Jurisdiction

“Generally, a federal court maassert personal jurisdictiahthe state long-arm statute
permits jurisdiction and the exercise of syahsdiction would not violate due processConn
Appliances, Inc. v. William®36 F.3d 345, 347 (5th Cir. 2019).

A. Long-Arm Statute

Under the personal jurisdiction analysis,caurt must “first examine whether [a]
defendant[] [is] amenable to suit umdiée Mississippi long-arm statute.ITL Int’l Inc. v.
Constenla, S.A669 F.3d 493, 496-97 (5th Cir. 2012).

Mississippi’s long arm statutequides in relevant part:

Any nonresident person, firm, geakor limited partnershimr any foreign or other

corporation not qualified under the Constitatiand laws of this state as to doing

business herein, who shall makecontract with a resideé of this state to be
performed in whole or in part by any pantythis state, or Wo shall commit a tort

in whole or in part in thistate against a resident or nomatest of this state, or who

shall do any business or perform any charaafterork or service in this state, shall

by such act or acts be deemed to baglbusiness in Mississippi and shall thereby

be subjected to the jurisdictiarf the courts othis state.

Miss. Code Ann. 8§ 13-3-57. “The three prongs eflttimg-arm statute are commonly referred to
as the contract prong, the torbpg, and the doingusiness prong.1TL Int'l, 669 F.3d at 497.
The plaintiffs assert jusdiction under the tort prong and the doing-business préagDoc. #83
at 12-14.

1. Tortprong

“Under the tort prong of the Mississippi long-arm statute, personal jurisdiction is proper if

any element of the tort (or any partasfy element) takes place in Mississipphflired v. Moore



& Peterson 117 F.3d 278, 282 (5th Cir. 1997). The “lesugn statute contas no requirement
that the part of the tort whiatauses the injury be committed in Mississippi. Rather, ... a tort is
committed in Mississippi when thejury results in this State.’Horne v. Mobile Area Water &
Sewer Sys897 So. 2d 973, 977 (Miss. 20@ditation omitted). Howewethe statute requires the
existence of an actual tortious acSee Mortensen Constr. & Utillnc. v. Grinnell Mut.
Reinsurance Cp.718 F. Supp. 2d 781, 784 (S.D. Miss. 201&vE€n assuming it could be fairly
said that some part of Grinnell's investigatioM®®&T’s claim occurred in Mississippi, that would
not support an exercise of perabjurisdiction under th tort prong of thedng-arm statute, as
Mortensen has not alleged that Grinnell commitiegtart in connection witlits investigation.”).
The tortious act must be alttatable to the defendanEee Canadian Nat'l Ry. Co. v. Waltmad
So. 3d 1111, 1119-20 (Miss. 2012) (no personal jutistiover parent for acts of subsidiary).

The plaintiffs assert jurisdiction under the tprong because “[tlhe complaint alleges that
CNRC committed a tort in Mississippi when CNRgy, its participation in the decision-making
process, caused or contributed to the emergency response and/oatiemdxiing performed
below industry standards, andinra grossly negligent fashioleaving the property contaminated
rather than in its pre-accideowndition.” Doc. #83 at 12.

Ordinarily, a parent corpotiah may be said to act gnif it acted on its own.See Janssen
Pharmaceutica, Inc. v. Bailey78 So. 2d 31, 63 (Miss. 2004) it liability for parent when
parent “actively participated” ithe alleged wrongful conduct). Mever, courts have held that
“parents may be ‘directly’ lialel for their subsidiaries’ acis when the ‘alleged wrong can
seemingly be traced to the parent through the conduit of its own personnel and management,” and
the parent has interfered with the subsidiary’s operations in a way that surpasses the control

exercised by a parent asiacident of ownership."Pearson v. Component Tech. Co47 F.3d



471, 471 (3d Cir. 2001) (quotirignited States v. Bestfoqds24 U.S. 51, 64 (1998)). To invoke
this exception, the parent mustved'forced the subsidiary toka the complained-of action, in
disregard of the subsidiary’s distinct legal personalitgl.” Activities “consistent with the parent’s
investor status, such as monitayiof the subsidiary’s performanaipervision of the subsidiary’s
finance and capital budget decisions, and artimrizof general policies and procedures, should
not give rise to dect liability.” Bestfoods524 U.S. at 72.

Here, the plaintiffs have offed no evidence of specific tortious actaken by Canadian
National itself. To the contrary, the eviderslgows that remediation efforts which form the
subject of the claims asserted against Camadllational were formally undertaken by lllinois
Central. SeeDoc. #90-1 at 2-3. Howevehe plaintiffs, citingForsythe v. Clark USA, Inc864
N.E. 2d 227, 237 (lll. 2007), authority not bindiag this Court, argue that Canadian National’s
involvement in lllinois Central’slecision-making renders it dirgctiable. Doc. #83 at 16-17.

In Forsythe the estates of mechaniddd in a refinery accida sought to impose liability
against the refinery owner’s parent corporatmnthe theory that the parent, through specific
budget policies, “demanded [thebsidiary] operate its refinerngursuant to an overall business
strategy that it knew would adversely affecfeta by forcing reductions in training and
maintenance.” 864 N.E. 2d at 232. In considering this argument, the lllinois Supreme Court,
relying onBestfoodsnd other authorities, held:

Where there is evidence sufficient to prove that a parent company mandated an

overall business and budgetary strategy and carried that strategy out by its own

specific direction or authorization, sagsing the control exercised as a normal
incident of ownership in disregard for theerests of the subsidiary, that parent
company could face liability. The key elents to the application of direct
participant liability, then, are a parenspecific direction or authorization of the
manner in which an activity is undertakand foreseeability. If a parent company
specifically directs an activity, where injus/foreseeable, that parent could be held

liable. Similarly, if a parent company mandaga overall course of action and then
authorizes the manner in which specifi¢giaties contributing tothat course of
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action are undertaken, it can bablie for foreseeable injuries.
864 N.E. 2d at 237. Applyg this standard, thieorsythecourt held that if the parent’s officer
“directed or authorized the manner in whicle thudget cuts at issue were taken, knowing that
safety at the ... refinerywould be compromisednd did so superseding tdescretion and interest
of [the subsidiary], direct participant liability could attachd: at 240. Thus, to establish a direct-
liability basis for liability underForsythe a plaintiff must show #it (1) the parent company
mandated a particular strategy; and (2) the parent aoyninplemented thersttegy by specific
direction or authorization which surpassed “tbentrol exercised as a normal incident of
ownership in disregard for the interests of subsidiary.” Assuming such a basis exists, the
relevant conduct must be tortiouSee idat 237 (liability based on feseeability of injury).

Assuming without deciding that Mississippi wdukcognize the forcedction theory of
parent liability, the plaintiffs hae failed to establish by a preponaiece of the evidence the facts
necessary for such liability. First, there is absolutely no evidence that Canadian Naiotated
a strategy to lllinois Central. Emn if it had, there is no evidence such a strategy was specifically
directed or authorized in a manner which excedldedormal incident odwnership for a parent
corporation. Indeed, it appaathat all decisions made by Cdrem National related to lllinois
Central’'s expenditures and that Canadiartiod@l never rejected a proposed expensee
Bestfoods 524 U.S. at 72 (listing tgervision of the subsidiasy finance and capital budget
decisions” as activities “consistent with the pareimtigstor status”). Finly, the plaintiffs have
not argued how the claimed injuri@s this case were foreseealftem such conduct. In the
absence of such evidence, the fng does not apply in this case.

2. Doing-business prong

The doing-business prong, “by its plain terms, applies to any person or corporation
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performing any character of work in th[e] statd&%tate of Jones v. Phillips ex rel. Phillj292
So. 2d 1131, 1139 (Miss. 2008). In invoking thendebusiness prong, the plaintiffs argue:

CNRC'’s business model, telemetry datategn, CN Portal, CN Police, CN Logo,

and participation in pastCRR emergency responsed illustrate that CNRC

regularly does business Mississippi. Combined withhe evidence of CNRC'’s

direct participation in tb emergency response andnegliation of the subject

derailment and spill, these factors illustrtitat CNRC is subject to Mississippi’s

long-arm statute under thdoing business” prong ....
Doc. #83 at 14. Beyond citing thergal standard for the doing-Ilisss prong, that quoted above
represents the plaintiffs’ entisrgument on this point. In light dfis cursory briefing, the Court
declines to consider the issuBee McPherson v. Kelsey25 F.3d 989, 995-96 (6th Cir. 1997)
(“[N]ssues adverted to in perfunctory manner, unaccompanieg some effort at developed
argumentation, are deemed waiveds Ihot sufficient for a paytto mention a possible argument
in the most skeletal way, leaving tbeurt to ... put flesh on its bones.”).

B. Due Process

Having found no jurisdiction under the t@hd doing-business prongé Mississippi’'s
long-arm statute, the Court need resch the issue of due proceSge Cycles, Ltd. v. W.J. Dighy,
Inc., 889 F.2d 612, 621 (5th Cir. 1989) (“There being no basis for jurisdiction under Mississippi
law as to any of the defendants in this casedavaot reach the quesii whether jurisdiction may
be asserted consistent with the due process atditise fourteenth amendment to the United States
Constitution ...."). The Court, however, will addrekge process out of an abundance of caution.

“Due process requires that thefendant have minimum contacts with the forum state (i.e.,
that the defendant has purposelpitad himself of the privilege of conducting activities within
the forum state) and that exercising jurisdictionassistent with traditionanotions of fair play

and substantial justice.Sangha v. Navig8 ShipManagement Private, 1882 F.3d 97, 101 (5th

Cir. 2018) (quotation marks omitte (emphasis omitted). “Mininm contacts can give rise to
12



either specific jugdiction or genetgjurisdiction.” Id. (quotation marks oitted). “Once a
plaintiff establishes minimum contacts betwees defendant and the farustate, the burden of
proof shifts to the defendant to show that theedson of jurisdiction isinfair and unreasonable.”
Id. at 102.

1. General jurisdiction

General jurisdiction requires “continuous asybtematic forum contacts and allows for
jurisdiction over all claims agast the defendant, no matter thebnnection to the forum.Tn re
DePuy Orthopaedics, Inc., PindacHip Implant Prod. Liab. Litig 888 F.3d 753, 778 (5th Cir.
2018) (quotation marks omitted). ‘$ablishing general jurisdictn is difficult and requires
extensive contacts between a defendant and a for@arigha882 F.3d at 101-02 (quotation
marks omitted).

The plaintiffs argue Canadian National isbgect to general jurisction in Mississippi
based on Canadian National's @dperation of the CN web portg2) use of the CN logo; (3)
purported “standard operatingosedure” directing response activities; and (4) invoking “the
benefits and protections of the State of Misgipi by operating a private police force, whose
Mississippi-based officers are uftately supervised by [Canadian National] Chief of Police and
Chief Security Officer Stephen Covey.” Doc.3#8t 19-20. The plaintiffsontend exercise of
jurisdiction based on the fice force is particularly appropretbecause railroad police “officers
in Mississippi are granted police powers pursuant to Mississippi statfigtedt 19 (citing Miss.
Code Ann. § 77-9-501, et sedR).

First, “the Fifth Circuit has rejected thegament that a defendant’s internet presence

15 Despite suggesting the businesses are intertwined, théffdado not seek to impute lllinois Central’s contacts to
Canadian National.
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within a forum state suppirgeneral jurisdiction.Head v. Las Vegas Sands, L.L.T6G0 F. App’X
281, 284 n.3 (5th Cir. 2019) (citifdonkton Ins. Servs., Ltd. v. Rittg68 F.3d 429, 432 (5th Cir.
2014)).

Second, while presenting a “urfl image to the public” may be relevant to the alter-ego
theory of general jurisdictiotf,the plaintiffs have not advanced such an argument. In the absence
of alter ego evidence, courts have declinedrtd §ufficient contacts based on a shared use of a
trademark or logoSee, e.g., Herman v. YellowPages.com,,I180 F. Supp. 2d 1028, 1034 (S.D.
Cal. 2011) (shared use of AT&T logrsufficient for gengal jurisdiction);U.S. ex rel Banigan v.
Organon USA In¢.No. 07-12153, 2012 WL 1190826, at *6 (D. $8aApr. 9, 2012) (“Relators
cite no relevant authority taupport their claim thabwning a trademark dogo is a ‘continuous
and systematic contact’ for geagjurisdiction purposes. To finotherwise on these facts would
be to subject a parent company to potentialilitgbvhenever one of its subsidiaries uses the
parent’s mark or logo. ffootnote omitted).

Third, the plaintiffs have failed to irdduce sufficient evidence regarding Canadian
National's involvement in cleanp actions. “General jurisdicin can be assessed by evaluating
contacts of the defendawith the forum over a reasonable numbgyears, up to the date the suit
was filed.” Access Telecom, Inc. MCI Telecomms. Corpl197 F.3d 694, 716 (5th Cir. 1999).
This period is ordinarilyapproximately six yearsSee id (considering time period between 1990
and 1996). The only evidence offd by the plaintiffs regamdg Canadian National's clean-up
involvement is an affidavit afames Matthew Hudsor.o the extent Hudson left his employment
in 2012, the bulk of his experiencerielevant to the general jsdiction inquiry. More important,

while the affidavit refers to the general praetregarding Canadian National’s involvement in

16 See Hoffman v. United Telecomms.,,IB&5 F. Supp. 1463, 1472 (D. Kan. 1983).
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remediation activities, itféers no evidence as to tliequencyof such contacts.Without such
evidence, the affidavit is dittle evidentiary value See generally Johnston v. Multidata Sys. Int’l
Corp., 523 F.3d 602, 610 (5th Cir. 2008) (“[V]ague amcergeneralized assertions that give no
indication as to the extent, duiati or frequency of contacts aresufficient to support general
jurisdiction.”).

Fourth, while the plaintiffs have estmhed evidence that Canadian National had
“administrative oversight” over lllinois Central’s jpze force in Mississippi, they have introduced
no evidence as to what this oversight entailed.wAl the clean-up efforts, this failure to show
the extentof the contacts at issue precluddméding of generajurisdiction.

In sum, the plaintiffs haventroduced evidence showingrse level of contacts between
Canadian National and Missiippi. This evidence, howeverll$afar short of the standard for
establishing general jurisdiction.

2. Specificjurisdiction

Specific jurisdiction requires only that thefeledant have “purposelly direct[ed] his
activities toward the state” andaththe plaintiff's claim “arises out of or is related to the
defendant’s forum contactsDePuy 888 F.3d at 778 (quotation marksd alterations omitted).
“In this circuit, specific personaglirisdiction is a claimspecific inquiry” suchthat “[a] plaintiff
bringing multiple claims that arise out of differédatum contacts of the defendant must establish
specific jurisdiction for each claim.McFadin v. Gerber587 F.3d 753, 759 (5th Cir. 2009).

In arguing specific jurisdiction, the plaintiffs rely on tBestfoods/Forsythéheory of
direct liability, discussed above, to asseldims against Canadian National based on the
remediation efforts. Doc. #83 at 16—-18. Foe reasons above, tl@ourt finds no specific

jurisdiction over such claims.
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vV
Failureto Statea Claim

Having found no personal jsdiction over Canadian Natidnahe Court declines to
address Canadian National’s alternative arguments related to the merits of the plaintiffs’ claims
against it. SeePervasive Softwareé88 at 232 (“[W]e sero error in the disict court’s decision
to dispose of the personal jurisdiction issue first and in not proceeding further after concluding that
it lacked personal juriscktion over Lexware.”).

VI
Conclusion

CanadiarNational’smotion to dismiss [80] iISRANTED.
SO ORDERED, this 14th day of November, 2019.

/sIDebra M. Brown
UNITED STATESDISTRICT JUDGE
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