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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

UNITED STATES OF AMERICA ex rel.
CORI RIGSBY and KERRI RIGSBY RELATORS/COUNTERDEFENDANTS

VERSUS CIVIL ACTION NO. 1:06CV433HSO-RHW

STATE FARM FIRE AND CASUALTY COMPANY DEFENDANT/COUNTERCLAIMANT

ORDER GRANTING IN PART AND DENYING IN PART
MOTION TO COMPEL

Before the Court is Relators’ motion to compel discovery and State FaranBire
Casualty Company'’s (State Farm) motion for leave to file @eqly. Doc. [1348] & [1375].
Relators’qui tam action, filed pursuant to the False Claims A&it,U.S.C. § 3728t seq., alleges
that in the aftermath of Hurricane Katrina, State Farm submitted false claimdinitbé States
government for payment on flood policies. According to Relators, State Farm uhlashitied
its responsibility to pay wind damage claims on homeowner’s insurance padithes t
government by classifying damage as flood damage instead of wind damage.egée all
scheme involved State Farm using Xactotal software rather than Xactimatarsedftivadjust
flood claims under National Flood Insurance Program (NFIP) policies, in wolatiNFIP
adjusting requirementdn furtherance of the scheme, State Farm instructed adjusters to
manipulate totals in Xactotal to ensure that flood policy limits were read¢keldtors further
allege that Lecky Kinga State Farm employee, appropriated engineering reports coming into the
Gulfport office to make sure all the reports conformed to State Farm’s scheatedorize all

losses as caused by flooding rather than wind.
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On August 10, 2009, United States District Judge L.T. Senter, who then presided over the
case, ordered State Farm to create a list (the List) of insured fgepeeeting certain
enumerated criteria. Doc. [344]. State Féirst produced the List to the Courtcamera. On
May 17, 2016, at the Court’s direction, State Farm produced the List to Relators. Doc. {1276] a
3 & [1278]. By order dated June 22, 2017, the CalimtctedState Farnto produce copies of
claim files both wind and floodfor properties included on tHast. Doc. [1324]. The claimfile
production was intended as a first step in the procedstéomire which other State Farm
insured properties fit within the fraudulent scheme outlined in Relators’ compSee Doc.

[1276] at 2 (“The Court’s directives were intended as the first step in what could prlosext
lengthy and complex litigation process” “the undersigned addressatdéreera list as the first
order of discovery business.”).

Theundersigneatonducted three telephone conferences addregarays issues and
disputes regarding production of ttlaim files. See Doc. [1346]. On December 14, 2017, the
Court issued an order directiggate Farnio complete production of the claiiftes. Id. The
Court further diretedRelators to file motions to compel relating to production ofeleéaim
files. 1d. The Court also instructed Plaintiffs to fa@ymotion to expand the scope of discovery
as it relates to other propes not contained on the Liskd. The Courtset a deadline of
February 1, 2018, to complete these actions.

As instructedRelators filed on February 1, 2018, a motion to compel discovery related to
the claim file production. Doc. [1348]. In their motidtelators also seek to expand the
geographt scope of the List to include properties in other counties that might meet tha criter
established in the order of August 10, 2009. To thatRalhtors requestn opportunity to

conduct discovery into how State Farm compiled the List. On March 12, 2018, the parties



completed briefing on the motion to compel. However, on April 2, 2018, State Farm filed a
motion for leave to file a sweply. Doc. [1375]. As will be discussed below, State Farm’s
motion is denied.

Geogr aphic Scope of Discovery

In their motion to compel, Relators argue tBtate Farm has produced only a subset of
the claim files required by Judge Senter’s order of Au§j0s2009. Specifically, Relators argue
thatState Farm’productionis limited tothethreecoastalounties: Haoock, Harrison, and
Jackson. Rather than limiting production arbitrarily to these three countiasp®Relssert that
State Farm should be directed to amend the List to include any claims adjusigt itso
Gulfport Field Office regardless of the cotynwhere the property was located. Relators also
request an opportunity to conduct discovery regarding how State Farm compilést.the

In responseState Farm admits that the properties on the Lisbaefrom the three
coastal countiesf Hancock, Harrison, and Jackson. However, State Farm’s counsel
subsequently analyzetlrricane Katrinaclaim files from other counties adjusted throu§tate
Farm’sGulfport Field Office. See Doc. [1362-1]. This analysidailed toidentify anyadditional
insured popertiesfrom othercountiesthat meet the criteria on the Lidid. at 2. The Court’s
order of June 22, 2017, required State Farm to produce claim files for properties included on t
List. There is no indication that State Farm failed to produce claim files fordperpes
currentlyon the List. Therefore, it followthat State Farm’sailure to include claim fileor
propertiemot included on the List does nobnstitute a deficiency State Farm’s compliance
with this Court’s order of June 22, 2017. Moreover, counsebtiaie Farm represents that a

search of claim files from other countiadjusted through the Gulfport Field Office did not



reveal anyadditional properties that should have been included on the List. Accordingly,
Relatorsrequest to expand the geographic scope is denied.

Discovery on Compilation of List

The Court also denies Relators’ request to conduct discoveriyjow State Farm
compiled the List. The only spific basidully developedy Relatorsn their motion to compel
is whether State Farm should have expanded the geographic scope to include praperties f
other countiesSee Doc. [1349] at 6-10. As discussed above, this is aisgue Based on
coursel’s representations, there areadlitional properties from other counties that should have
been included on the List. Doc. [1362-1] at 2. Relators also suggest that discovery would aid in
exploring inherensubjectivity of the List criteriaAs itssole example, Relatorpoint to the
guestion of what constitutes a “cabana”. Doc. [1349] atRélators apparently wish to examine
State Farm’s state of mirahd “application of judgment” whahresponded to what was in
effecta discovery orderSee Doc. [1369] at 3.1t is not the general practice of this Court to
allow discovery about discovery. Relators have not provided an adequate factual jossify t
such collateral discoverySee Comminsv. NES Rentals Holdings, Inc., 2018 WL 3186983, at *9
(W.D.Ky. June 28, 2018aitlin v. Wal-Mart Sores, Inc., 2016 WL 7974070, at *1 (D.Minn.
Sept. 22, 2016)Relators’ generalized concerasd speculationsbout State Farm’s
interpretation of the August 10, 2009, ordeenotsufficient bass for alowing additional
discoverywith respect to the List
Privilege L og

Relators argue that State Farm withheld discoverable evidence based on irapdoper

unsubstantiated assertions of privilege. State Farm counters that it has besthtordesluce



only the claim files for the insured properties on the List. It has not beenatdgreduce
litigation or mediation files for which the privileges have been asserted.

Given the nature of the allegations in Relators’ complaidiéis not appednat
litigation or mediation files would contain discoverable informabofit within the category of
“claim files’ for purposes of the Court’s June 22, 2017, order. Judge Senter’s August 10, 2009,
order required State Farm to identify insured properties based on the cafedgmage (i.e. not
“slabs, pilings, or empty shells'\vhether NFIP limits were paid; and whetactimate
estimates were used. Doc. [344] at 2. In other words, theritistia focused on the initial
adjustment and payment of claims for insured properttedid not extend to later litigation or
mediation of those claims. h& order of June 22, 2017, directed State Farm to produce claim
files for the properties on the List. The order did not require production ofibigar
mediation files. Nor was it intended to include production of litigation or mediates flVhie
the content of litigation or mediation filesnceivably couldecomerelevant and discoverable
at some future timer for some other purpose, presently State Farm is required to produce only
the wind and flood claim files for each propeotythe List. To the extent Relators seek
information or documentsategorizedas privileged by virtue of litigation or mediation, the
motion to compel is denied.

Relators object to State Farm’s bulk logging of withheld documeitte Farm’s use of
categorical loging relates primarily to litigation and mediation filesSee Doc. [1363] at 6.
Such categorical logging is acceptable because State Farm is unutesant obligation to
produce litigation or mediation files. Moreover, State Fhassupplementedertin categorical

entries See Doc. [1362-5].



Redactions

Relators argue that State Farm redacted text by whiting it out, making it impossible for
them to distinguis redactions from empty space. Apparently, State Farm’s counsel redacted
using white ceger-up tape in 2010. Relators request Bigte Farm reapplyne redactions in
such a manner to make the parameters of the redactions readily apparets’Reddion to
compel is granted. State Farm is directed to reapply redactions usingradiedt method that
is mutually agreeable to the partieBhe parties are directed to confer regarding which
documents need to have redactions reapplied.

I nsur ance Examination Documents

Relators argue that Start Farm relies on inapplicable Mississipphnidwranecessary
privacy protections to withhold discoverable informati@tate Farm argues that Miss. Code
Ann. 8§ 83-5-209 justifies redacting or withholdiogrtaininformation. Relators contend that the
statutory provisiortited by State Farmppliesonly to the Mississippi Insurance Department’s
records.

The Qurt finds that Miss. Code Ann. § 83-5-209 progid@artialbasis forState Farm
to withhold certaindocuments or information. The purpose ofrdevantstatuory sequence,
which contains 8§ 83-5-209is to provide an effective and efficient system for examining the
activities operations, financial condition and affairs of all persons transacting the business of
insurance” in Mississippi. Miss. Code Ann. § 83-5-201. Jpexificstatubry provision in
guestion, Miss. Code Ann. § 83-5-Z0%a)(i), protects from disclosurelocuments, materials or
other information . . . created, produced or obtained by or disclosed to the commissioner or any

other person in the course of an examination made under Sections 83-5-201 through 83-5-217, or



in the course of analysis by the commissioner of the financial condition or maridict of a
company”.

State Farm fitsvithin the category of “any other person”. Thus, a plain reading of the
statuteindicateshatdocumentsmaterialspr otherinformationcreated produced or obtained by
or disclosedo State Farm as part of amsurancesxaminatiorprocessunder § 83-5-201 through
8 83-5-217pr as part of a commissioner’s analysfghe financial condition or market conduct
of State Farmywould be deemed confidential, privileged, and not subject to discovery in a
private civil action.To reiterate, State Farm has been directed to pradaire files State Farm
has not been ordered to produce documents created for purposes of an ireaanneation
procesor commissioner'sainalysis of the financial condition or market conduct of State Farm.
Presumably, State Farm gathered information armteredocuments about its policyhatsiéor
purposes of insuring them and/or adjustingrtpelicy claimsprior to or independent of any
examinatioror analysidy thecommissioner of insurancé&.he fact that State Farm provided the
sameinformationor documents tthe commissioneduring an examination @nalysis des not
necessarilyprecludeState Farm from producing in discovery fireviously gathered
information The mere fortuity of later disclosurettee commissionels part of ansurance
examnation process or analysis does not create a privilege where none previously would have
existed. Nevertheless, State Farm need not produce information createldiced or obtained
by or disclosed t&tate Farm specific to ansurance examinatioor commissioner’sinalysisof
the financial condition or market conduct of State Farm.

The privacy concerns raised by State Farm regarding non-party polici@desonal
identifiers maybe cured by a protective order as opposed to redacting or withholding the

informationfrom discovery. Relators’ motion to compel is graritedart to the extent th&tate



Farmshould produce documents or information withheld pursuant to Mississippi Department of
Insurance Regulations, Miss. Code Ann. § 83-5-B0%ecause they contain “personal

identifiers” of nonparty policyholdersexcept that State Farmis not required to produce
information, materialspr documentsreated produced or obtained loy disclosedo State Farm
specific to the insurance examinatipmcess under § 83-5-201 through § 83-5-@l7
commissioner’s analysis of State Farm'’s financial condition or market condlibbugh raised

by Relators in theimotion to compel, the court reserves ruling on what information should be
subject to disclagrein public filings, because this question falls outside the scope of the motion
to compel. The only questia@urrentlybefore the Court is what information should be produced
in discovery.

Electronic M etadata and Spoliation

Relators argue that Statarm withleld or failed to preserve electronic metadiaten its
Claims Service Record€ER) databasand that State Farm did not produce the electronic
information inthe format originally maintained inétordinary course of businesState Farm
counters that theelevant data in th€SR database does not contain metadata. Moreover, State
Farm migrated data from its CSR system to a new system (Electronic Claites $¢ES))
because the CSR system has been retired. StatepFaalocedo Relatos printed reportfrom
theretired CSRdatabase Relators contenthat if State Farm cannot produce the @&iRed
datain its electronic formatthen State Farm should be sanctioned for spoliation with adverse
inferences in Relators’ favor.

In their repy, Relators also argue they should be given access to the electronic data in the
ECS database. Doc. [1369] at 9-10. This is a new argument introduced for the first time in

Relators’ reply. The original basis of Relators motion to compel was simgiyrii@ccess to



metadata in the CSR databaaed in the alternative, for a spoliatisanction See Doc. [1349]
at 2024. Although fully aware that State Farm migrated data to the ECS databasersRdithto
not request access to the ECS dataliasee opening brief to their motion to compel. To the
contrary, Relators’ argumenitsthe opening brief suggest that the ECS database does not
contain the desired metadatad therefore is not an adequate substitBée.Doc. [1349] at 22-
23. For example, Retars cite to State Farm’s conferral lettéDecember 13, 2017, advising
“t here is no way to have ECS export that data in a manner replicating how it witeimediin
the ordinary course of business at the time of creation™. Doc. [1349] at 2, Doc. [1348-9] at 2.
Relators then assert that “State Farm’s retirement of its CSR databas@ eppatently
prevents any attempt to cure this deficiency.” Doc. [1349] at 23. They furtherthaséState
Farm apparently hast maintained copies of the electronic metadata associated with the CSR
database for its flood files.Id. (emphasis in original)Relators justify tlir initial failure to
request access to data in the ECS sy$igarguing that they did not know State Farm “retained
relevant metadata from CSR in its ECS system until it filed its opposition brief.” [L889] at
2, 10. Thissimply misstates State Farm’s positioro the contraryState Farm argudbee is
no relevantmetadatan eitherthe CSR or ECS systentsee Doc. [1363] at 11-13, 19.

Christopher Blair, a systems analyst with State Farm, explained that clagseeiatives
using CSR did not have the ability to revise or delete existing activity log enDas [1362-6]
at 3. Rather, activity log entries became a permanent unchangeable partaihitee@ER data.
Id. Any changes or corrections were cumulative and retained going forvearéround 2012,
State Farm switched from CSR to E@8causdlewlett Packard discontinued its support of the
CSR software.ld. Accordingly, State Farrmigraedevery field necessary for claims

administration from the old to the new systeld. at 4. According to Blair, “ECS is similar to



the CSR in that it is eelational database comprised of a user interface and an underlying
database.”ld. Charles A. Cipone, a purported expert in information technology, defined
“metadata” as information such as creation date, last modified date, and authofl362&] at

5. According to Cipone, State Farm’s CSR system is a structured relatitatzskaas opposed
to unstructured data. Cipone explained that “[m]etadata is a term assodthtadstructured
computer files”.1d. He further explained that “[tlhe concegftmetadata is not applicable to
structured data” such as contained in the G#$Rem Id. Based on the declarations of Blair and
Cipone, it appears that there isnetevantmetadata to obtain fromitherthe CSRor ECS
database.

In support of their rebuttal, Relators offer the declaration of Hunter W. McMahon, a
purported expert in electronic discovery and litigation technology. Doc. [1369-1]. McMahon
assertghat State Farm continues to have access to electronic data associated with thieslaim fi
through ECS.However,McMahon foaiseshis opinionprimarily on the functionality and
contextof the printed format versus the electronic format of the claim file information.
McMahon suggests that State Farm’s ECS database contains mdiath&adoes not identify
specific relevant metadatontained on the ECS platform that would aid Relators’ initial review
processf the claim files

The Court finds that Relators’ motion to compel should be denied with respect to this
issue. In its order of June 22, 2017, the Court intended for State Farmdogedhe claim files
for the insured properties on the List so that Relators could begin reviewindiltete
determire which properties they wish to include part of their FCA claimlt was not the
Court’s intention to get into technical dispsind battles between experts about what constitutes

metadata.lt is the Court’s understanding that State Farm has produced the claiasfiles| as
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the CSRbased data in printed formaiated tahose claim files WhetherRelators are entitled
to a oliation sanctions a matter for the trial judge to resolefuture date

State Farm filed a motion for leave to file a-seply regardingthe issue of metadata and
electronically stored information. State Farm argues that in their repfyRelketors abandoned
original allegations of spoliation and instead submitted new evidence and argumpgatsisg
their need for metadata in State Farm’s electronic claims data. As alternativeRedbadrs also
requested for the first time an opportunity to meet and confer with State Harpgssonnel.

Neither the federal rules nor the local rules nsgbmvision for filing a sur-reply. This
Court disfavors the use of a sur-reply or sur-rebutted Lacher v. West, 147 F.Supp.2d 538,
539 (N.D.Tex. 200) (surreplies are “highly disfavored, as they usually are a strategic ejfort b
the nonmovant to have the last word on a matt&varrior Energy Servs. v. ATP Titan M/V, 551
Fed. App'x 749, 751 n.2 {5Cir. 2014). However, a sur-reply may be apprdprighen the
reply raises new legal theories or attempts to introduce new evidé®éeont Street LLC v.
Mississippi Slicon, LLC, 162 F.Supp.3d 558, 560 (N.D.Miss. 2016).

Relators did offer a new theofsiccess to the ECS databasedl introduced new
evidence (McMahon’s declaration) in their reply. However, in addressingdtaat motion to
compel, the Court focuses solely on the issue of State Farm’s production of theletaand
Relators’ perceived deficiencies of State Farm’s discovery nsgpolrhe Court is concerned
with the sufficiency of State Farm’s production of discovery as it relatdgetorder of June 22,
2017, and offers no opinion on whether State Farm’s IT personnel should be involved in locating
information responsive to Relators’ discovery requeState Farm’s request to file a gebuttal

is denied.
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Illegible Documents and Black & White Photographs

Relators contend that State Farm produced many documents that are ilIBgillalers
provide several examples of illegible documents but they do not provide a comprehensine lis
response State Farm offers to determine whether highetyguedsions of any particular
documents are available and, if so, to produce them to Relators. In light of Stalte dféer to
cure this problem, the motion to compel is denied. It is incumbent upon Relators to identify
which specific documents or images they consider illegible.

Relators alsguestion whether State Farm has provided replacement photographs in color
for all photographshat it originally produced in black and white. State Fahwiseshat on
November 16, 2017, it providedl available color photographs. Doc. [1362-1] ailhis issue
is therefore moot.

IT IS THEREFORE ORDERED AND ADJUDGED that Relator$3¢§ Motion to
Compel is GRANTED in part and DENIED in part. To the extent additional discovargnses
are required by operatiasf this Order, State Farm shall have u@tober 30, 2018, to serve
supplemental discovery responses.

IT IS FURTHER ORDERED that State Farms3[/5] Motion for Leave to File a Sur-
Rebuttal is DENIED.

SO ORDERED AND ADJUIBED, this the 18 day ofSeptember2018.

sl Robert FC_C¥ulkeer

ROBERT H. WALKER
UNITED STATES MAGISTRATE JUDGE
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