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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
SOUTHERN DIVISION

DEMARIO DONTEZ WALKER PLAINTIFF
VERSUS CIVIL ACTION NO. 1:17CV27-RHW
JOHNATHAN D. HUNT et al DEFENDANTS

ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING
ORDER/PRELIMINARY INJUNCTION

Before the Court are several motionsteEmporary restraining order (TRO) and/or
preliminary injunction filed by Plaintiff DemariDontez Walker. Doc. [12] [78] [110] [111]
[126]. Plaintiff filed the first two motions foaFRO/Preliminary Injunction while incarcerated at
South Mississippi Correctional littion (SMCI). Doc. [12] & [78]. On or about September 7,
2017, Plaintiff was transferred to Central Mississippi Correctioaaility (CMCF). Doc. [109].
Plaintiff filed the other three motions for TR@Eliminary Injunction while incarcerated at
CMCEF. Subsequent to these motions being filed, the Court conducted a screening hearing on
November 9, 2017. At the screening hearing, Bftedmitted that the TRO aspect of his case
is moot at this time because In@s been transferred to CMCF.

The purpose of a temporary restraining od&O) or preliminary injunction is to
protect against irreparable injury and preservesttes quo until the court renders a meaningful
decision on the meritsSchiavo ex rel. Schindler v. Schiavo, 403 F.3d 1223, 1231 (11th Cir.
2005) (citingCanal Authority of State of Florida v. Callaway, 489 F.2d 567, 572 (5th Cir.
1974)). To obtain a preliminary injuneti, plaintiff must show the following:

(1) a substantial likelihood thatgphtiff will prevail on the merits;
(2) a substantial threat that irregaleinjury will result if the injunction
is not granted;

(3) that the threatened injuoptweighs the threatened harm to
defendant; and
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(4) that granting the preliminary injunction will not disserve the public
interest.

Mississippi Power & Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 621 (5th Cir. 1985).
“Plaintiff bears the burden of persuasion on all four elemer@sriimonwealth Life Ins. Co. v.
Neal, 669 F.2d 300, 303 (5th Cir. 1982). In considgihese prerequisites the court must bear
in mind that a preliminary injunion is an extraordinary and dt&sremedy which should not be
granted unless the movant clearlyrezs the burden of persuasio@Ganal Authority, 489 F.2d at
573. To obtain a temporary restraining order, @inte requirements is that the party seeking
the TRO show that “immediate and irreparableryjloss, or damage will result” to the party
seeking the TRO. Fed. Riv. P. Rule 65(b).

In the first two motions, Plaintiff assettsat he has been physically and sexually
assaulted by inmate gang members for the paofitbenefit of gang leaders and MDOC staff.
He further asserts that MDOC staff have rpakated his classificain status, written “bogus”
Rule Violation Reports (RVR), denied him emyment and educationapportunities, subjected
him to repeated and unjustified searches, dgstibis property and lepmaterial, and placed
“bogus” red tags on inmates. He further com@dirat he has been placed in isolation, with
poor conditions of confinement; he is constab#yng targeted for propy and strip searches;
the food is cold; and he is beirgtaliated against sdiebecause he filed ¢éhinstant lawsuit.

After being moved to CMCF, Plaintiff filed three additional motions for
TRO/Preliminary Injunction.In the first motion, filed orSeptember 18, 2017 (but signed
September 11, 2017), Plaintiff reports thaitees sexually assaulted by his cell mate on
September 7, 2017. Doc. [110]. Later that same day, he was transferred from SMCI to CMCF.
Plaintiff complains that he has been moved sévwenas within SMCI prior to his transfer to

CMCF. He requests an immediate transfeviemshall County Corremnal Facility. On



September 18, 2017, Plaintiff filed another motionT®O/Preliminary Injunction. Doc. [111].
In this motion, he continues to alethat he is theubject of a campaign oétaliation. Plaintiff
does not make any new factual ghéons in this motion. He sifyprepeats claims of retaliation
against him in the form of undesirable housisgignments and false disciplinary proceedings.
In the final motion, filed on October 10, 2017, Pldirasks the Court to prohibit MDOC staff
from employing any type of housing, disciplinary atassification procedures against him. Doc.
[126].

As an initial matter, to the extent Plainti#eks injunctive relisfoncerning conditions at
SMCI, the Plaintiff's motions are moot becausehhs been transferred aadifferent facility.
See Edwards v. Johnson, 209 F.3d 772, 776 (5th Cir. 2000). fact, at the screening hearing,
Plaintiff conceded the mootness of the TRO aspkbis case. The sexuahd physical assaults
alleged by Plaintiff in his complaint and anged complaint occurred at SMCI and involved
SMCI inmates and/or SMCI staff. In all tfe TRO motions, Plaintiff identifies only two
specific sexual/physical assaults. He submiteaffidavit that Correctional Officer Jamario
Clark sexually assaulted him on several occasi@u. [36] at 1. These alleged acts occurred
at SMCI. Plaintiff is no longer housed at SMClettbfore, the need for injunctive relief is now
moot. Plaintiff has been denied repeatidrts to add Jamario Clark as a defendasse Doc.
[165] at 8-9. The Court will naevisit that issue, which hd&een discussed at length in a
previous order. Plaintiff has been advised thiaé wishes to pur&iclaims against Jamario
Clark, then he must file a new lawsuit. T8exond specific assaulteded by Plaintiff also
occurred at SMCI. He alleges that on &epter 7, 2017, he was beaten and sexually assaulted

at knife point by a new cellmate (Carlos Moodyhere is no indicatiothat Plaintiff is under



any ongoing threat from inmate Moody. In fdefaintiff was removed dbm SMCI immediately
after the assault and transferred to CMCF, yrexbly as a protective measure.

Looking to the merits of his other claim®aintiff has no liberty interest in his
classification status; therefore, to the extetomplains about changes in his classification
status, the motions are deniddarper v. Showers, 174 F.3d 716, 71%ealsv. Norwood, 59
F.3d 530, 533 (5th Cir. 1995). By the same tokiee,consequent loss of privileges resulting
from a change in classification status do nots@s grounds for granting a TRO or preliminary
injunction, e.g. loss of employmeand educational opportunitieSee Madison v. Parker, 104
F.3d 765, 768 (5Cir. 1997):Bulger v. United Sates, 65 F.3d 48, 50 {&Cir. 1995):McGruder
v. Phelps, 608 F.2d 1023, 1026 {XCir. 1979). Also without corisutional meritis Plaintiff's
assertion that he has been placeddministrative segregation pgnishment for relatively brief
periods of time.See Sandin v. Conner, 515 U.S. 472, 486 (1993 arper, 174 F.3d at 719.
Moreover, Plaintiff is no longer housed in the &an unit at SMCI; therefe, the conditions of
confinement claim is moot. Plaintiff’'s complamggarding false RVRs fails to state a basis for
granting a TRO/Preliminary InjunctiorSee Superintendent, Massachusetts Corr. Inst. v. Hill,

472 U.S. 445, 455 (1985Reeves v. Pettcox, 19 F.3d 1060, 1062 {SCir. 1994);Smith v.

Rabelais, 659 F.2d 539, 545 (5th Cir. 1981). In a poeg¢ order, the Court already addressed
this issue in some detaifee Doc. [168]. For the reasons stated in that order, the
TRO/Preliminary Injunction is denied with respect to RVRs. To the extent Plaintiff seeks a
TRO/Preliminary Injunction regarding his hoogiassignment or place of incarceration, this
claim has no constitutional merit. An inmate hasconstitutional right to be housed in a facility
of his choosing.See Yatesv. Salder, 217 F.3d 332, 334 (5th Cir. 2000)ghe v. Wall, 100 F.3d

41, 42 (%' Cir. 1996).



Plaintiff asserts that aftéransfer to CMCEF, his legal files were left at SMCI. The
location of Plaintiff's legal files is the subject of two other pending motions and therefore will
not be addressed in this ord&ee Doc. [146] & [171]. Counsel for Defendants has been
instructed to investigatend report to the Courtgarding the status of &htiff's legal files.
Plaintiff further contends thaifter arriving at CMCF he was ngiven a spoon, soap, toothpaste,
toothbrush, tissue or razor and onlye pair of socks. He assehte received nothing to drink
except one carton of milk at breakfast since arg\at CMCF. Within four days of arriving at
CMCF, Plaintiff executed this particular mati complaining the conditions of confinement
there. Doc. [110]. Plaintif§ conditions of confinement claim at CMCF has nothing to do with
the claims in his complaint and amended complairhese alleged deprivations occurred long
after Plaintiff filed his lawsuit. If Plaintifivishes to pursue a conditions of confinement claim
against CMCF, then he must file a new lawsuit.

In all of his motions for TRO/Prelimary Injunction, Plaintiff essentially seeks
immunity from prison discipline and admingtion. For example, he requests an order
prohibiting reclassification or trafer to other facilities or ¢&in units; an order removing or
holding in abeyance all RVRs; and a returmtedium custody. He asserts that these
disciplinary and administrative actions are doneetaliation because Hied a lawsuit.

Plaintiff's conclusory allegations of rédition are insufficient basis for granting a
TRO/preliminary injunction.See Woods v. Smith, 60 F3d 1161, 1166 {SCir. 1995). Moreover,
the Court previously advised Riiff that any post-lawuit acts of retaliatin must be presented
in a new lawsuit.See Doc. [165].

Plaintiff has failed to meet his burden of pgrsion with regard to any of the elements for

a TRO. Although Plaintiff has stated a plausitil@m for failure to potect while he was at



SMCI, he is no longer incarceratadSMCI. Hence, Plaintiff hasot demonstrated a substantial
likelihood of irreparable harm now that héehnsused at CMCF. The day to day operation of
prisons must be left to the bibdiscretion of prison officialsJackson v. Cain, 865 F.2d 1235,
1249 (%" Cir. 1989). Plaintiff's requested injative relief would undermine the prison
disciplinary system, effectively immunizingrhifrom RVRs, disciplinary proceedings, housing
transfers, classification status changes] personal or property search&se Woods, 60 F.3d at
1166 (holding that courts must “carefully scrutgii claims of retaliation to ensure prisoner do
not “inappropriately insulate themselves frdmciplinary actions by drawing the shield of
retaliation around themselves.”). éffect, Plaintiff pleads suchcaim by arguing that he is “in
imminent danger all state facilities.” Doc. [110] at @mphasis added). Following Plaintiff's
logic, if he is in imminentlanger everywhere within the MDCsystem, the only solution would
be to release him from MDO€lstody. Obviously, this is not a remedy available under § 1983.
Regardless, Plaintiff admitted at the screeniegrimg that the transfer to CMCF rendered the
TRO aspect moot.

In the motion, filed on August 15, 2017, Pldintequested an evidentiary hearing.
Plaintiff was transferred to CMCF on Septembe21,7. In light of Plaintiff's transfer to a new
facility and in light of the seening hearing conducted on Navger 9, 2017, this portion of the
motion is moot.

IT IS THEREFORE ORDERED AND ADJUDGED dh Plaintiff's [12][78] [110] [111]
[126] Motions for TRO/Preliminary Injution and Evidentiary Hearing are DENIED.

SO ORDERED AND ADJUDGED, thithe 11th day of December, 2017.

Is| (Robert FE O udker

ROBERT H. WALKER
UNITED STATES MAGISTRATE JUDGE




