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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
HATTIESBURG DIVISION

OLLIE LEE EVANS PLAINTIFF
V. CASE NO. 2:11-CV-002
STATE OF MISSISSIPPI, et al. DEFENDANTS

MEMORANDUM OPINION

This matter comes before the Court oa Befendants’ motion for summary judgment
[58]. The Plaintiff also moved for sumnygudgment [97][123]128][135], and the Court
further construes these motions as responsie tbefendants’ original motion for summary
judgment. The Court is aware of Evans’ notickappeal [126][127] to the United States Court
of Appeals for the Fifth CircuitAlthough unclear, it appears tRé&intiff is appealing from the
final judgment in this case. Since this Court has not prelyiemgered a final judgment under
Fed. R. Civ. P. 54(b) or 58, it appears theasstiwere filed prematurely. Although an appeal
usually transfers jurisdiction frothe district court to the appeiéacourt concermnig the “aspects
of the case involved in the appeal,” the distraniirt is free to adjudicate matters which are not
involved in the appealGriggs v. Provident Consumer Discount Co., 459 U.S. 56, 58, 103 S.Ct.
400, 74 L.Ed. 2d 225 (1982); sAbce L. v. Dusek, 492 F.3d 563, 565 (5th Cir. 2007) (per
curiam).

Upon due consideration of the motions, applicdde and record ithis case, the Court
finds that the Defendants are entitled to summary judgment.
Facts

Plaintiff Ollie Lee Evans, proceedimyo se andin forma pauperis, filed this 42 U.S.C. §

1983 lawsuit on January 6, 2011 against: Ron Ksuperintendent at South Mississippi
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Correctional Institution (“SMCI”); Jan Guest, As&nt Director of Offener Services at SMCI;
Emmitt Sparkman, Deputy Commissioner athhssissippi State Penitentiary (“MSP”); and
Johnnie Denmark, Warden at SMCI.

Through his complaint and as clarified by his testimony aBbears hearing, Evans
asserts that his Eighth Amendment right tdree from cruel and unusual punishment was
violated when he was involuntarily exposectvironmental tobacco smoke (*ETS” or “second-
hand smoke”) while ingaerated at SMCI. Evans alleges that Johnnie Denmark, Jan Guest, and
Ron King overlooked or denied his written and & mequests to be traferred to a smoke-free
facility. See Complaint [1] at 3-4see also, Omnibus Order [55] at 2. Evans claims that Emmitt
Sparkman signed the MDOC nonsmoking policy implementation, but failed to enforce it.
Omnibus Order [55] at 2. Evans contends,ths Deputy Commissioner, Sparkman was in
charge of jail officials and should havesered that the officers at SMCI followed the
nonsmoking policyld.

Evans further claims he suffers watery eyweathing problems, and chest pain due to
his exposure to unreasonable levels of second-hand shdokevans admits to having smoked
for a period of 8 to 10 years pritwr his initial incarceration in 2006d. at 3. However, he now
claims that he has not smoked in approximatelgdry. The Plaintiff statébat he has not been

diagnosed with any medical condition resulting from his exposure to second-hand smoke. He

! Evans initially filed claims against thea® of Mississippi antrs. Unknown Lewis in

addition to the remaining defendants. Onréhall, 2011, the Court dismissed the State of
Mississippi from this case. During the omnithearing on December 2011, Plaintiff advised
that it is not necessary for Lewis to be a partthts action. The Court then dismissed the claims
against Lewis without prejudic&e Omnibus Order [55] at 3.

2 In his complaint, Plaintiff also alleged vagion of his FourteentAmendment due process
rights; however, Plaintiff onlgiscusses his Eighth Amendment claims in response to
Defendants’ motion for summary judgment. Tdfere, the Court will assume Plaintiff
abandoned his due process argument, if any.
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seeks injunctive relief as well as $4 milliondamages. Although unclear, it appears Evans
seeks only damages from King, but damagesiajunctive relief from the remaining
defendants. Omnibus Trangatrat 22:10-233; 26:1-29:13.

As to the request for injunctivelief, Evans testified during tigpears hearing that
SMCI did not have a smoke-free building at the timeeasked to be transferred. Since filing this
lawsuit, the Plaintiff has been transferredmd &rom other correctiondcilities within this
state. See Doc. [47]; Omnibus Transcript at17:5-18:4. At the time of§bears hearing, Evans
was housed at the state penitagtia Parchman, Mississippid. at 15:4-10. He has now been
moved back to SMClSee Doc. [136] at 5. Evans claims that SMCI established a smoke-free
building around the time he wasisferred from SMCI to anothtacility. Omnibus Transcript
at 21:8-15; 22:1-7. Evans also assertsdftat he was moved, the officers at SMCI began
enforcing the MDOC nonsmoking polichd. at 22:1-9. Nevertheleshe Plaintiff argues that
“they could do better at the fadilias far as the nonsmoking [sior either cut it out period.Id.
at 28:10-11.

On February 1, 2012, the Defendants maeedummary judgment [58] based on
gualified immunity and immunitynder the Eleventh Amendment. From February 15, 2012 to
July 24, 2012, Evans filed seven responses [6Y][2][76][81][105][118 to the Defendants’
motion. On May 21, 2012, Evans moved for sumnpadgment [97]. He subsequently filed
other motions for summary judgment [123][128][18&] the same reasons as those stated in his
original motion [97]. Because the Plaintiff's filings are substantially similar, the Court interprets

them as responses to the Defendamiotion for summary judgment.



Summary Judgment Standard

It is proper for the court to grant summanggment if the evidence shows that there is no
genuine issue as to any matefait and the moving party is ettgid to judgment as a matter of
law. Fed. R. Civ. P. 56(a). A material fact is®xists where a jury could reasonably find for the
nonmoving partyAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). When ruling on a
summary judgment motion, the court must caresthe facts and evidence in the nonmoving
party’s favor.Ford, Bacon & Davis, LLC v. Travelersins. Co., 635 F.3d 734, 736 (5th Cir.

2011). If the party seeking summary judgmeeeis its burden, the nomwing party must then
“come forward with specific facts shomg a genuine factual issue for trialHarrisexrel.
Harrisv. Pontotoc Cnty. Sch. Dist., 635 F.3d 685, 690 (5th Cir. 2011). The nonmoving party
cannot rely on metaphysical doubt, conclusiMegations, or unsubstantiated assertions but
instead must show that there isaatual controversy warranting tridlittle v. Liquid Air Corp.,
37 F.3d 1069, 1075 (5th Cir. 1994nt@rnal citations omitted).

Discussion

The Plaintiff filed this lawsuit against the f2adants in their indidual and official
capacities. In their motion, the Defendants raesed briefed qualified and sovereign immunity
defenses. Because the Court finds that thetifes claim does not amount to a constitutional
violation, the Defendants are entitled torsnary judgment as a matter of law.

As to the Defendants’ entitlement to sovereign immunity, the Court acknowledges that “a
suit against a state official that is in fact a sgiainst a State is barred regardless of whether it
seeks damages or injunctive relidPénnhurst Sate School & Hosp. V. Halderman, 465 U.S. 89,
101, 104 S.Ct. 900, 79 L.Ed. 2d 67 (1984). The Pféimtilaim against the Defendants in their

official capacity is essentially a claim against 8tate of Mississippi. A lawsuit “against a state



official in his or her official cagcity is not a suit against the @il but rather is a suit against
the official’s office.”Will v. Michigan Dept. of State Police, 491 U.S. 58, 71, 109 S.Ct. 2304,
105 L.Ed. 2d. 45 (1989). “[A]n unconsenting Statenimune from suits brought in federal court
by her own citizens as well as by citizens of another stearihurst, 465 U.S. at 100 (quoting
Employees of Dept. of Public Health and Welfare, Missouri v. Dept. of Public Health and

Welfare, Missouri, 411 U.S. 279, 280, 93 S.Ct. 1614, 36 L.Ed. 2d 251 (1973)). Section 1983
does not waive a state’s sovereign immumyuilar, et al. v. Texas Dept. of Criminal Justice, et
al., 160 F.3d 1052, 1054 (5th Cir. 1998). Because BBgspi has not consented to suit in this
Court or otherwise waived its immunity, neitlienor the defendant officercan be held liable

for money damagesSee Oliver v. Scott, 276 F.3d 736, 742 (5th Cir. 2002) (explaining that the
Eleventh Amendment bars claims for money dg@saasserted against prison officials in their
official capacities).

As to the merits of this lawsuit, the Plaihtlaims that he waswoluntarily exposed to
second-hand smoke during his incarceration aCEM 0 make a valid constitutional violation
claim based on exposure to ETS; flaintiff must satisfy thevo-part test set forth ielling v.
McKinney, 509 U.S. 25, 113 S.Ct. 2475, 125 L.Ed. 2d2Z293). First, he must objectively
show that he has been exposed to “unreasonably high levels of [HT&.35. In evaluating
this part of the test, the Cduooks at the seriousness of @atial harm and the likelihood that
ETS will cause that harnhd. at 36. Second, the Plaintiff mustbjectively show that prison
officers were deliberately indifferent to his medical situatidn.In so doing, the inmate must
prove that officers knew he faced substantial harmisk and failed to take reasonable steps to

prevent it.Farmer v. Brennan, 511 U.S. 825, 837, 114 S.Ct. 1970, 128 L.Ed 2d 811 (1994).



The Plaintiff's claim fails to meet the first part of tHelling test because he has not
objectively shown that he was exposed teeasonably high levelsf second-hand smoke.
Evans does not submit any objective proof of Hegad exposure to ETS, but instead relies
entirely upon unsupported assemso Unlike the plaintiff irHelling, Evans does not allege
sufficient facts for the Court to determinatlinis exposure was severe enough to constitute
unreasonably high levels of ETS.

TheHelling plaintiff was housed with an inmatého smoked five packs of cigarettes
each day. 509 U.S. at 28. In the present ¢asa)s argues that smoke flowed throughout the
building because inmates were allowed to smoke on their bunks asswirelbathrooms and
phone areas. Doc. [81] at 4. According toErefendants, there were designated smoking areas,
exhaust fans, and floor fans at SMCI to @revor minimize inmate exposure to second-hand
smoke.See King Aff. at 1; Denmark Affat 1; Guest Aff. at 1. Evans argues that there are not
adequate floor fans at the facility and thesfavhich are there pull smoke throughout his entire
unit. Docs. [81][98]. Although Evans makessthrgument, he submits no objective evidence
that he was exposed to unreasonable amsafrdecond-hand smoke. He does not submit
affidavits or other competent evidence upport of the alleged ETS conditions at SMCI.

In evaluating the present matter, the Cowsbalonsiders two relatg-ifth Circuit cases
involving one inmate’s claims of involuntarymosure to second-hand ske while incarcerated
at different prisonsMurrell v. Chandler, No. 07-40340, 2008 WL 1924198 (5th Cir. Apr. 30,
2008) andMurrell v. Casterline, No. 07-30153, 2008 WL 822237 (Sitir. March 25, 2008). In
both cases, the Fifth Circuit found that thereewmaterial fact issues precluding summary

judgment in favor of the defendants.



In Chandler, the court opined that the declaoais in the plaintiff-prisoner’'s sworn
affidavit created “genuine issues of matefsat regarding whether Murrell objectively proved
that he was exposed to unreasonably highdeseETS and whether the defendants were
subjectively deliberatelyndifferent to his plight.Chandler, 2008 WL 1924198, at *2.

Similarly, in Casterline, the court vacated thd#strict court’s granbf summary judgment
in favor of the defendants basewl disputed material fact€asterline, 2008 WL 822237, at *1.
In concluding that the district court erred iriding that the plaintiff failed to meet the second
prong ofHelling, the Fifth Circuit found thahe plaintiff established geiine issues of material
fact as to whether the defendants were subggtaeliberately indifferent to his situatioihd. at
*2. In so holding, the Fifth Circuit relied avidence presented by the plaintiff that the
defendants knew that he was allergic to ETS, ltleagpecifically asked ¢hdefendants to enforce
the no-smoking policy, and that the defemiddfailed to enforce the policyd. The court also
considered sworn statements of other inmates submitted by the plaintiff indicating that
defendants did not enforce the polidy.

Unlike the plaintiff inChandler andCasterline, Evans does not objectively show that he
was exposed to unreasonably higlels of ETS. Instead, he reliestirely on theallegations in
his complaint and his testimony at tBgears hearing® The Plaintiff admits that he stopped
smoking approximately five yeaegjo. He has not shown thas laurrent medical issues (i.e.,
watery eyes, breathing problems, chest pai@nyf, resulted from ETSEurther, the Plaintiff

has not been diagnosed with any medical ideesarising from his alied exposure to second-

3 Although Evans has not submitted a verifiedhptaint, the Court considers his sworn
testimony at th&pears hearing to be competent summary judgment evidessesgenerally,
Ware v. Batson, No. 09-30018, 2010 WL 8750604, at *1 (&h. Aug. 6, 2010) (a verified
complaint constitutes competent summary judgment evideHeg)y. Hairston, 343 F.3d 762,
764 n.1 (5th Cir. 2003) (declaratioimsa verified complaint are competent sworn testimony for
summary judgment purposes).



hand smoke at SMCI and he offers no supportindicaérecords. While Evans’ exposure to
second-hand smoke may have been undesinabiees not appeaevere enough to equal
“unreasonably high levels of ETS.” 509 U.S. at 3& Richardson v. Spourlock, et al., 260 F.3d
495, 498 (5th Cir. 2001) (finding that inmatescasional exposure to second-hand smoke did
not violate contemporary standards of decency). Hdieng test has subjective and objective
components. Since Evans has not made antolgeshowing of his exposure to unreasonably
high levels of ETS, he fails &atisfy the first part of thelelling test

The Plaintiff is also unabl® meet the second partldélling because he cannot
subjectively show that the Defenda were deliberately indiffen¢ to his medical condition, if
any. Evans admits that he has not been diaghagth a medical conddn regarding his alleged
exposure to second-hand smoke. He submitseherythat a medical condition exists because
second-hand smoke is harmful to everyone’stheaDmnibus Transcript 28:11-12. Still, the
Defendants could not have been deliberatalyffierent to a medicatondition which did not
exist or one they were unaware of.

Although Evans asserts that the Defendants ddmngetlansfer requests, he admits that
SMCI did not have a smoke-free buildingtlag time he requested to be movéd. at 22:3-4.
According to Evans, SMCI officers beganforcing a nonsmoking policy after he was
transferred to another coatéonal facility. The Rdintiff further testified that SMCI established a
smoke-free building around the time officers begaforcing the policy. In light of this
testimony, it appears the Defendants were not detddgrimdifferent to théPlaintiff's situation.
As such, the Plaintiff cannot show that theféelants knew he faced a substantial harm and
failed to take reasonable steps to prévienEvans’ claim does not satisfy thielling two-part

test.



Conclusion

Based on the foregoing analysis, the Counddithat the Defendants’ motion [58] for
summary judgment is well taken and shalgbanted. The Plaintiff's motions for summary
judgment [97][123][128] 135] are denied as moot. Pursuant to Fed. R. Civ. P. 58, a separate
judgment will be entered this day.

SO ORDERED, this the 26th day of September, 2012.

/s/MICHAEL T. PARKER

MAGISTRATE JUDGE
UNITEDSTATESDISTRICT COURT
SOUTHERNDISTRICT OF MISSISSIPPI




