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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSI PPI
EASTERN DIVISION

SANDRA WILLIS PLAINTIFF
V. CIVIL ACTION NO. 2:13-CV-60-KSMTP
ALLSTATE INSURANCE COMPANY DEFENDANT

M EMORANDUM OPINION AND ORDER

For the reasons stated above, the Cguahts in part and denies in part Defendant’s
Motion for Summary Judgment [119] adehies Plaintiff’s Motion for Summary Judgment [123].

|. BACKGROUND

This is an insurance coverage disputairRiff's house was destroyed by a fire on June 14,
2012. At the time of the fire, the house was induneder an insurance policy issued by Defendant.
Plaintiff filed a claim for benefits. Defendant theanducted an investigation of the loss that lasted
approximately eight months. On February 27, 2@M&fendant denied Plaintiff’'s claim for the
contents of the house, contending that she had meseuted material facts related to the claim. On
March 10, 2013, Defendant issued a check &niff for $75,100.00, the policy limit of coverage
for the dwelling.

On March 5, 2013, Plaintiff filed a lawsuit []-2gainst Defendant in the Circuit Court of
Forrest County, Mississippi. Defendant remotiee case to this Court on March 27, 2013 [1].
Plaintiff filed her Amended Complaint [14] okugust 8, 2013. Therein, she asserted claims of
breach of contract, bad faith, negligence/grosgigence, breach of the implied covenant of good
faith and fair dealing, and intentional infliction @motional distress. After discovery, the parties
filed cross-motions for summary judgment [119, 123], which the Court now addresses.

[1. STANDARD OF REVIEW
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Rule 56 provides that “[t]he court shall gtaummary judgment if the movant shows that
there is no genuine dispute as to any materiabfiadthe movant is entitled to judgment as a matter
of law.” FED. R.CIv. P. 56(a)see also Sierra Club, Inc. v. Sandy Creek Energy Assocs.6RP.
F.3d 134, 138 (5th Cir. 2010). “An issisamaterial if its resolution could affect the outcome of the
action.”Sierra Club, Inc.627 F.3d at 138. “An issue is ‘genuine’ if the evidence is sufficient for a
reasonable jury to return a verdict for the nonmoving pa@yadra v. Houston Indep. Sch. Djst.
626 F.3d 808, 812 {5ECir. 2010).

The Court is not permitted toake credibility determinations or weigh the evide Desville
v. Marcante] 567 F.3d 156, 164 (5th Cir. 2009). When dewdivhether a genuine fact issue exists,
“the court must view the facts and the inferendastdrawn therefrom in tHgght most favorable to
the nonmoving party Sierra Club, Inc.627 F.3d at 138. However, “@jclusional allegations and
denials, speculation, improbable inferences, unsotigtad assertions, atehalistic argumentation
do not adequately substitute for speciéictt showing a genuine issue for tri@liver v. Scott276
F.3d 736, 744 (5th Cir. 2002).

[11.DISCUSSION

A. Breach of Contract — Contents

A plaintiff asserting a breach of contract mpsive 1) the existence of a valid and binding
contract, and 2) that the defendant has breachBdst. Commc’ns, Inc. v. Banl) So. 3d 1221,
1224-25 (Miss. 2012). Plaintiff contends that Defenidseached the polidyy denying her contents
claim. Defendant argues that it denied Pl#isticontents claim because she made material
misrepresentations during the claim processtlamgolicy [119-1] providg “We do not cover any
loss or occurrence in which any insured person tiassaled or misrepresented any material fact or

circumstances.”



1. Waiver

Plaintiff argues that Defendant waived apgtion of the provisionited above by failing to
plead it as an affirmative defense. Materiaksmpresentation is an affirmative defense that
Defendant would be required to prove at ti&de, e.g. FDIC v. Denso®08 F. Supp. 2d 792, 798
(S.D. Miss. 2012)Mattox v. W. Fid. Ins. Cp694 F. Supp. 210, 217 (N.D. Miss. 198&)f course,
“[flailure to timely plead an affirmative defenseay result in waiver and the exclusion of the
defense from the casd.SREF2 Baron, LLC v. TauciA51 F.3d 394, 398 (5th Cir. 2014) (citation
and punctuation omitted). “However, a technical failreomply precisely with Rule 8(c) is not
fatal. A defendant does not waive a defense if & ka#gsed at a pragmatically sufficient time and did
not prejudice the plaintiff in its ability to respondtd! “It is left up to the discretion of the trial court
to determine whether the party against whonutiigeaded affirmative defem$fias been raised has
suffered prejudice or unfair surpriségvy Gardens Partners 2007, kNPCommonwealth Land Title
Ins. Co, 706 F.3d 622, 633 (5th Cir. 2013). The IFif€ircuit has “found no waiver where no
evidence of prejudice exists and sufficient time to respond to the defense remains before trial.”
Pasco v. Knoblauglb66 F.3d 572, 577 (5th Cir. 2009).

Defendant denied [119-37] Phaiff’'s claim on the basis of material misrepresentation on
February 27, 2013 — weeks before this case was filed. Plaintiff has been aware of the defense
throughout the case. She conducted discovery aagte, thoroughly briefed it, and does not claim
to have been prejudiced. The Court concludbksrefore, that Defendant did not waive the

affirmative defense of material misrepresentati®ee Pascob66 F.3d at 578 (where defendant

'But see McCord v. Gulf Guar. Life Ins. €698 So. 2d 89, 92 (Miss. 1997) (contrasting
violation of a concealment policy clause with raising fraud as a defense).
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raised defense 52 months after complaint wag,fbet there remained time for plaintiff to respond
and conduct discovery, there was no prejudice or wai@ek v. Admiral Ins. Cp438 F. App’x
313, 319-20 (5th Cir. 2011) (where plaintiff was aodl@dequately brief and respond to argument
that policy exclusion applied, he was not prejudiced by defendant’s failure to plead it).

2. Miss. Code Ann. § 83-13-13

Plaintiff argues that Defendant can not r@bon any defense arisingpfm her proof of loss
because it failed to comply with Mississippi Code Section 83-13-13. The statute provides:

In case of destruction or damage obgerty by fire where the same is insured

against fire, it shall be the duty of the insurance company or companies liable for

such loss, within a reasonable time afeareiving notice thereof, to furnish to the

insured proper blanks upon which to make required proof of loss, with full

directions as to what proof is requiredsiecure the payment of the policy. If the

insurance company fails to comply withstsection, the failure of the insured to

make proper proof of loss prior to thatshall be no defense to the suit upon the

policy, and in all cases the insured shall have a reasonable time in which to make

such proof after the blanks and directions are received.
Miss. CoDEANN. § 83-13-13. Therefore, a policy’s requiremehtproof of loss is waived where
the insurer fails to furnish to the insured” a proper formasired by the statutélnited States Fid.
& Guar. Co. v. Whitfield355 So. 2d 307, 310 (Miss. 19783 also United States Fid. & Guar. Co.
v. Arrington 255 So. 2d 652, 656 (Miss. 1971) (“The insurance companies may not raise the defense
of no proof of loss when proper forms are not furnished . . . ."”).

Defendant has not invoked the policy’s prooliasis provision, and it did not deny Plaintiff's
contents claim because she failed to provide poblifss. Rather, it denied the claim because she
allegedly made material misrepresentationsaof.fThe statute is irrelevant to that issue.

3. Knowing and Willful

“In Mississippi, for an insurance company tdedg a policy on the basis of a concealment
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clause, it must establish that statens by the insured were (1) falaed (2) materialand (3)
knowingly and willfully made.Clark v. Aetna Cas. & Sur. G&.78 F.2d 242, 245 (5th Cir. 1985);
see also McCord98 So. 2d at 92. Innocent “oversights"misstatements” will not trigger such an
exclusionWatkins v. Cont’l Ins. Cos690 F.2d 449, 453 (5th Cir. 1988ge also Claxton v. Fid. &
Guar. Fire Corp, 175 So. 210, 212 (5th Cir. 1937) (overstatats of loss based on an “erroneous
estimate of value which is but the expressionmhion” will not void a policy). The Court need
only address the third element — that a mataristepresentation was “knowingly” and “willfully”
made.

It is undisputed that Plaintiff provided falsnformation on her contents list; she included
items that were not in the house, and she provitagdrect ages for items. Also, Plaintiff admitted
during her EUO [124-8] and depositi [173] that she had been investigated for and charged with
insurance fraud related to the subject loss andhclakewise, Darryl Jordan, an inspector for the
Hattiesburg Fire Department, told Defendant’s stigator [125-33] that there were “little to no
contents inside the hom&Kevin Butler, an investigator frothe State Fire Marshall’s office, told
Defendant’s investigator [125-33] that he wasable to “locate any evidence of the items” she
included on her contents list, and that he intended to arrest Plaintiff for insurance fraud.

However, in her deposition [173], Plaintiff tegtd that her children had taken some of the
contents out of the house without her knowledgeRlaintiff’'s EUO [124-8],she testified that her

children frequently moved contents in aodt of the house without her knowledge, and she

“Where the Court refers to the investigations reports prepared by the Barnett Group, it is
referring to Plaintiff's Exhibit 71 [125-33] to her Motion for Summary Judgment, rather than
Defendant’s Exhibits P and R [119-16, 119-18] to its Motion for Summary Judgment. The Court
granted [160] Plaintiff’'s Motion to StrikelB6] Defendant’s Exhibits P and R [119-16, 119-18],
but Plaintiff did not object to the consideration of her own exhibits.
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corrected the ages she had previously provideddme of the contents. When directly asked
whether there was anything on her contents list that she knew was not in the house at the time of the
fire, she answered, “I don’t know.” She later coreeldiestimony from the EU®ith an errata sheet
[124-9], claiming that she had red¢lgriearned that her children took contents from the house before

the fire.

Therefore, a genuine dispute of materi@ct exists as to whether Plaintiff's
misrepresentations were “knowing and willful” lmonest mistakes. The Court denies the parties’
motions for summary judgment with respect to a bredclontract claim arising from the denial of
Plaintiff's contents claimCf. State Farm Fir& Cas. Co. v. Ramsey19 F. Supp. 1337, 1343 (S.D.
Miss. 1989) (where insured voluntarily amendes ¢wntents form prior to a decision by the
company regarding payment under the policy andisasbwn insistence, a genuine fact dispute
existed re: willfulness of material misrepresentatio&shmniston v. SchellengeB43 So. 2d 465
(Miss. 1977) (refusal to correct initially inoent mistakes constitutes knowing and willful
misrepresentation).

B. Breach of Contract — ALE

Defendant argues that it fully complied with its obligations under the additional living
expenses (“ALE") provision of theolicy, and that Plaintiff’'s claim for breach of the ALE provision
should be dismissed. A plaintiff asserting a breadwonfract must prove 1) the existence of a valid
and binding contract, and 2) ththe defendant has breachediinks 90 So. 3d at 1224-25. The
policy [119-1] provides: “We will pay the reasdn@ increase in living expenses necessary to
maintain your normal standard of living when a direct physical loss we cover . . . makes your

residence premises uninhabitable.” To receive Akgefits, the insured must “produce receipts for



any increased costs to maintain [her] standatovioig while [she] reside[s] elsewhere . . . ."

The record contains very little evidence refiate ALE. When Defendant’s adjuster, Jim
Price, met with Plaintiff on June 15, 2012, he filled@(ield A.L.E. Worksheet” [119-5] with her.
He took down information regarding Plaintifftgpical living expenses and explained the ALE
allowances [119-3, 124-12He never followed up with her aboALE, and the record contains no
evidence that Plaintiff ever requested ALE or presented any receipts for payment.

Plaintiff apparently contends that Defendargached the ALE prosion by failing to follow
up with her to see if she nestl ALE, but she did not identify a policy provision that requires
Defendant to seek out Plaintdihd ask if she has an ALE claiRegardless, Plaintiff failed to
produce any receipts or identify any other evidendamtased costs to maintain her standard of
living after the fire. Absent such evidence f@®®lant has no obligation to pay anything under the
ALE provision.See Russ v. Safeco Ins. Co. of Ao. 2:11-CV-195-KS-MTP, 2013 U.S. Dist.
LEXIS 42333, at *25 (S.D. Miss. Mar. 26, 2013) (whplaintiff failed to present specific factual
evidence demonstrating that he incurred additiimiag expenses, there was no genuine issue for
trial). The Court grants Defendant’s motion fonmsunary judgment as to Plaintiff's claim for breach
of the policy’s ALE provision.
C. Breach of Contract — Theft

Plaintiff argues that Defendant breached ploéicy by failing to investigate or make a

coverage determination on her theft claim, while Defendant argues that it closed Plaintiff's theft

SWhere the Court refers to Defendant’s clairstdiy, it is referring to Plaintiff's Exhibits
17 and 18 [124-12, 124-13] to her Motion for Summary Judgment, rather than Defendant’s
Exhibit B [119-2] to its Motion for Summary Judgment. The Court granted [160] Plaintiff's
Motion to Strike [136] Defendant’s Exhibit B [119-2], but Plaintiff did not object to the
consideration of her own exhibits.



claim because she failed to provide the necessary information.

The policy [119-1] requires an insured to “prdippgive Defendant’s agent notice of a loss,
and to “[r]leport any theft to the police as soopassible.” It also requires the insured to provide a
signed and sworn proof of loss within sixty dayisthe theft. An insured must provide all
“accounting records, bills, invoices” and other dments which it “may reasonably request to
examine . . . ;“to “show . . . the damaged prop&eapgd to “produce . . . others to the extent it is
within the insured person’s power to do so...” Finally, the policy generally provides that
Defendant will not “cover any loss or occurrence/imch any insured persdras concealed . . . any
material fact or circumstance.”

1. RelevanFacts

On July 16, 2012, Plaintiff reported to Defendaatjuster, Arletta Henderson, that she had
a theft loss [125-20]. Henderson explained to Plaititdf she had to file a separate claim from her
fire loss. On August 1, 2012, Plaintiff again mtiened the theft loss to Henderson, who again
explained that Plaintiff had to fieeseparate claim. Plaintiff stated that she had not filed a theft claim
because she hoped that the police would make an arrest and recover her property.

Plaintiff filed a theft clainon August 9, 2012 [125-22]. An adjuster, Yvette Lewis, spoke
with Plaintiff, who stated that approximately edevto twenty items were stolen from the storage
building and trailer in her back yard, including foulneelers, mini refrigerators, stoves, a hot water
heater, air conditioners, table saws, and lawnmowbsestimated the stolen property’s value to be
$16,780.00.

Lewis attempted to contact Plaintiff on Augja8, 2012, and left a message for her at work

and by voice mail. On August 20, 2012, Lewis seatrfiff a letter providing contact information



and instructing Plaintiff to contact her if sheshed to pursue the theft claim. On August 30, 2012,
Lewis called Plaintiff, but Plairffiwas unable to talk. Lewis told Plaintiff that she would need to
give a recorded statement, and Plaintiff reqeeb8tat Lewis call her back on September 4, 2012. On
September 7, 2012, Lewis tried to call Plaintiff buswaable to reach herewis left a message on
voice mail and sent Plaintiff a letter informingrhitbat Defendant needed more information to
process her claim.

On October 10, 2012, Lewis again tried to call il but was unable to reach her. Lewis
left a message and sent Plaintiff a letter. Lemigte that Defendant needed more information to
process the theft claim, and thawduld be closed if she did not hear from Plaintiff within ten days.
On October 25, 2012, Lewis sent Plaintiff a lettetiag that the theft claim would be closed
because Plaintiff had failed to respond to callsoerespondence. Lewis told Plaintiff to contact her
if she changed her mind and wanted to pursue the claim.

On November 5, 2012, Defendant’s counsel toak#ff's EUO [124-8].Plaintiff informed
Defendant’s counsel that she had filed a theftgland Defendant’s counselquested a copy of the
police report. On November 13, 2012, Plaintiff's calpsovided Defendant’s counsel [28] with a
copy of the Hattiesburg Police Departmentivdstigative Report [119-15]. Defendant has not
reopened Plaintiff's theft claim, requested furtinéormation from her, or otherwise addressed the
claim. It remains closed and unresolved.

2. Law and Analysis

Mississippi law provides that an insurer laasgluty to conduct an adequate and prompt
investigation of an insurance claiMurphree v. Fed. Ins. Co707 So. 2d 523, 531 (Miss. 1997);

Life & Cas. Ins. Co. of Tenn. v. Bristp®29 So. 2d 620, 623 (Miss. 1988). An insurer has a



continuing duty to investigate and evaluate a claima;duty extends even after the insured retains
counsel or files suiBroussard v. State Farm Fire & Cas. C623 F.3d 618, 629 (5th Cir. 2008);
Russ$2013 U.S. Dist. LEXIS 42333 at *43-*44ebon v. State Farm Fire & Cas. Cbdlo. 1:08-CV-
509-LTS-RHW, 2010 U.S. Dist. LEXIS 25915, at (&.D. Miss. Mar. 18, 2010). Likewise, the
insured “has a duty to cooperate and assisthe investigation and resolution of a claim.”
Washington v. Am. Heritage Life Ins. C800 F. Supp. 2d 610, 617 (N.D. Miss. 2007). The insured
must “respond to all reasonable ingegiand . . . give all reasonable assistance;” “failure to do so
may well deny them recoveryMonticello Ins. Co. v. Mooney 33 So. 2d 802, 807 (Miss. 1999).

Summary judgment would be inappropriate becalisee are genuine disputes of material
fact regarding Plaintiff's theft claim. Firsthere is a factual dispute concerning Plaintiff's
cooperation with Defendant’s investigation of theml. Defendant’s adjuster attempted to contact
Plaintiff from August 13, 2012, through October 25, 2®il2 Plaintiff failed tarespond and provide
Defendant with the information necessary togass her claim. However, Plaintiff provided
Defendant with cursory information in earlygust 2012, and her counsel later provided a copy of
the police report. A jury can deciddnether Plaintiff fulfilled her “duty to cooperate and assist in the
investigation and resolution of a clainWashington500 F. Supp. 2d at 617.

Next, there is a factual dispute concernihg promptness and adequacy of Defendant’s

investigation of Plaintiff's theft claim. Plaintifirovided Defendant with tice of the loss as early

“It is not clear from the record whether Dedlant provided Plaintiff with “proper blanks
upon which to make the required proof of loss, with full directions as to what proof is required to
secure the payment of the policy” for the theft clainnsMCoDE ANN. 8 83-13-13. Therefore, to
the extent Defendant relies upon Plaintiff’s failure to provide proof of loss for the theft claim, a
factual dispute exists concerning the applicability esCobe ANN. § 83-13-13 and/or
Plaintiff's compliance with the policy’s req@iment of a signed, sworn proof of loss.
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as July 16, 2012 — the day after slecovered the theft and the same day she reported it to police.
But Defendant did nothing until August 9, 2012, requifeyntiff to call separately and open a new
claim. From August 13, 2012, throu@lttober 25, 2012, Defendant tried to investigate the claim,
but Plaintiff failed to respond to the adjustarguiries. Plaintiff's counsel eventually provided
Defendant with a copy of the police report, Bgfendant did not reopen the claim or otherwise
address it. A jury can decide whether Defendantfifled its duty to conduct an adequate and
prompt investigation of the theft claim.

A delay in payment “is not attributable toiasurer where the insured or his counsel refuses
to cooperate or provide the necessary informatidaies v. State Farm Mut. Auto. Ins. ,G@l3
F.3d 65, 75 (8 Cir. 2014). However, if the insurer failsittform the insured or his counsel that it
needs the information, the insurer “is responsibiéfe resulting delay in investigating [the] claim.”
Id. As there exists a genuine factual disputacerning who was responsible for the failure to
process Plaintiff's theft claim, the Court deniks parties’ motions for summary judgment as to
breach of contract arising from the theft claim.
D. Bad Faith Denial — Contents

Both parties seek summary judgment asPtaintiffs bad faith claim arising from
Defendant’s denial of her contents claim. Defendagies that it had an arguable basis for denial of
the contents claim, and that Plaintiff has no evidence that it committed any acts or omissions that
would rise to the level of intentional tort. Plaihcontends that Defendant had no arguable basis for

denial of the contents claim, and committed a vanégctions which rise tthe level of intentional

°SeeGregory v. Cont'l Ins. Co575 So. 2d 534, 541 (Miss. 1990) (“An insurance carrier’s
duty to promptly pay a legitimate claim does not end because a lawsuit has been filed against it for
nonpayment.”)Broussard 523 F.3d at 629 (insurkas a continuing duty to evaluate a claim which
extends even after the insured files suit).
11



torts.

“[T]he insured has the burden of establishingjaam for bad faith denial of an insurance
claim,” and she “must show that the insurer dethedclaim (1) without an arguable or legitimate
basis, either in fact or lavend (2) with malice or gross negligea in disregard of the insured’s
rights.” United States Fid. & Guar. Co. v. Wiggint®64 F.2d 487, 492 (5th Cir. 1992) (emphasis
added)see also Broussar®23 F.3d at 62&ssinger v. Liberty Mut. Fire Ins. G&29 F.3d 264,
271 (5th Cir. 2008)jenkins v. Ohio Cas. Ins. C@94 So. 2d 228, 233 (Miss. 2001). Both elements
are “questions of law to be decided by the trial judgeriking 794 So. 2d at 233.

Here, the Court need only address the firstreint — whether Defendant had an arguable or
legitimate basis for denial. An insurer has nguable basis for delaying or denying payment on a
claim if “nothing legal or factual wodlhave arguably justified” its positioBssinger 529 F.3d at
272. Phrased differently, an argualskason is “one in support of which there is some credible
evidence. Tipton v. Nationwide Mut. Fire Ins. C881 F. Supp. 2d 572, 579 (S.D. Miss. 2004).
“There may well be evidence to the contraitdod v. Sears Roebuck & C632 F. Supp. 2d 795,
803 (S.D. Miss. 2005). Even if an exclusion or defense does not ultimately bar coverage, it can still
constitute an arguable bas®obley v. S. Natural Gas C&02 F.3d 325, 341 (5th Cir. 2002).
Therefore, a “plaintiff bears a heavy burden imdestrating to the trial court that there was no
reasonably arguable basis for denying the cla¥ifiidmon v. MarshalB26 So. 2d 867, 872 (Miss.
2006).

Defendant denied Plaintiff’'s contents clabecause it believes that she knowingly and
willfully made material misrepresentations of faegarding the contents of her home. The record

contains a variety of evidence supporting this reason for denial:
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e OnJune 14, 2012 —the day o¢tlire — Plaintiff told an Allstate representative that
four people lived in the house: hersiky son, her daughtemd her grandson [125-
20]. Plaintiff later provided the same imfoation to Defendant’s adjuster, James
Price, and in a recorded statement taken by Defendant’s adjuster, Arletta Henderson
[119-14]. However, Plaintiff’'s daughter, Bidra Knight, testified during her EUO
[140-6] that she was not living in the houséhattime of the fire. This discrepancy is
relevant insofar as Plaintiff initially clairdeghat certain contents were destroyed in
the fire, but she later said that she wad know her daughter had taken them when
she moved out.

e OnJune 19, 2014, Defendant’s adjuster razkinformation [125-20] indicating that
a brick structure behind Plaintiff's homehich had not been damaged by the fire
was “packed with contents,” including items similar to those claimed by PI&intiff.

e OnJune 20, 2014, Defendant’s adjuster razbinformation [125-20] indicating that
the house only contained one bed at the tinteefire, despite Plaintiff's inclusion
of three full bedroom suites on her contents list.

e OnJune 21, 2012, law enforcement officexecuted [125-19] a search warrant to
photograph the contents of the brick stauetand trailer behind Plaintiff's house.
The warrant was based on an affidat2$-18] from Daryl Jordan, a Hattiesburg
Fire Inspector and Plaintiff's nghbor. Among other things, officers sought
“evidence pertaining to . . . items of furniture that [Plaintiff] is claiming was
destroyed in the fire,” in relation to aarfgoing investigation” of violations of Miss.
Code Ann. 8 97-7-10 (prohibity false representations for the purpose of defrauding
a government agency).

e On July 12, 2012, Defendant received awestigative report [125-33] from The
Barnett Group. Some of Plaifits neighbors told the Barnett investigator that they
had “observed truckloads of furniture azwhtents being moved out of the insured
residence “approximately one to two weeks prior to the fire.”

e Daryl Jordan told the Barnett investigator [125-33] that “there were little to no
contents inside the home.” He stated “theeee no remains of any couches, clothing
or any other type of household items thaiuld normally be in a home that is
occupied.”

e Kevin Butler, an investigator with the Stdtire Marshall’s Office, told the Barnett

® To be clear, the Court does not rely on Defendant’s Exhibit Q [119-17], the Cause and Origin
Report and Debris Sift prepared by M.A. StringeAssociates, Inc. Rather, the Court relies on
Plaintiff's Exhibit 17 to her Itemization of ndlisputed Facts [125-20]. The Court assumes that
Plaintiff has no objection to her own exhibit.
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investigator [125-33] that “he [did] not behe that [Plaintiff] had anywhere near the
items inside the insured residence thatisloéaiming. He stated that he has walked
over the residence on several occasiongfaatche cannot locate any evidence of the
items she [was] claiming. He noted thatdold only find evidence of one mattress
in the home and frames for two béd#le stated there was “an ongoing
investigation” and that he intended to arrest Plaintiff for insurance fraud.

On August 22, 2012, Plaintiff was arrest@ad charged with insurance fraud for
claiming items that were not in her house at the time of the fire [125-21].

During her EUO on November 5, 2012, Ptdfradmitted [125-13] that she had
provided incorrect ages and values for some of the items on her contents list.

During her EUO [119-33] on January 4, 201&iRtff’'s daughter testified that she
had removed her television and computeskdeom the house, but Plaintiff [119-8]
claimed that a television and computisk from her daughter’s room were
destroyed in the fire.

During his EUO [119-34] on January 4, 2013iRIiff's son testified that he had

removed his television and game consioten the house, but Plaintiff [119-8]

claimed that a television and game con$aen her son’s room were destroyed in
the fire.

On February 25, 2013, Plaintiff executedearata sheet [125-14] to her EUO in

which she claimed to have “recently learned” that certain contents were not in the

house at the time of the fire because her children had removed them.

As the Court noted above, an arguable reaséonis in support of which there is some

credible evidence,Tipton 381 F. Supp. 2d at 579, and an nesthas no arguable reason for its
claim decision if “nothing legal or factual would have arguably justified” its posHssinger 529
F.3d at 272. The evidence above — most of wischontained in Plaintiff's own exhibits —
demonstrates that Defendant had an arguable réasleny Plaintiff's contents claim for material
misrepresentationSee Broussard23 F.3d at 628 (insurer had arguedidsis for denial of Katrina
claim based on adjuster’s observation of deloresand condition of trees surrounding property);
Tipton, 381 F. Supp. 2d at 579 (where insured’s mérm@ovided statement that insured had

misrepresented contents in the home, insurer had arguable reason to denyAataikhlys. Mut.
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Ins. Co. v. Cupstid673 F. Supp. 186, 190 (S. D. Miss. 1987héve insurer received evidence
tending to show misrepresentations by insurezbimection with proof of loss, it had an arguable
reason for denial of claimRuss$ 2013 U.S. Dist. LEXIS 42333 at *4%7 (where credile evidence
existed to support insurer’s concealment-misrepregion defense, sumnggudgment on bad faith
was appropriate).

The existence of a genuine factual dispute agether Plaintiff’'s misrepresentations were
knowing and willful is relevant insofar as “[t]heistence of a viable dispute means that both sides
had arguable reasons to litigate the issb®6d 532 F. Supp. 2d at 808ee alscCupstid 673 F.
Supp. at 191 (where good faith dispute exists asd@rlying contract claim, there is no plausible
bad faith claim). “The fact that an insurer’s decision to deny benefits may ultimately turn out to be
incorrect does not in and of itself warrant araeshof punitive damages if the decision was reached
in good faith. Where an insurance carrier deniepayment of a valid alm, punitive damages will
not lie if the carrier has a reasonable cause for such deniaLiberty Mut. Ins. Co. v. McKneely
862 So. 2d 530, 533 (Miss. 2003) (citations omitted).

For all of these reasons, the Court granteeBdant’s motion for summary judgment as to
Plaintiff's bad faith claim arisingfrom the denial of her contents claim, and it denies Plaintiff’'s
motion for summary judgment as to the same.

E. Bad Faith Delay — Dwelling

Plaintiff claims that Defendant exhibitdbad faith by delaying payment on her dwelling
claim for eight months after the loss with no algaar legitimate reason. Defendant contends that
the delay was necessary to conduct an adequate investigation.

A bad faith claim may arise from an insurer’s delay of payment on a Ga&enJames v.
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State Farm Mut. Auto. Ins. G@43 F.3d 65, 69 (5Cir. 2014). To establish a bad faith delay claim,
a plaintiff must prove that 1) the insurer was cactiually obligated to pay the claim, 2) it “lacked
an arguable or legitimate basis for its delay in pgythe claim, and 3) the delay “resulted from an
intentional wrong, insult, or abuse as well as from such gross negligence as constitutes an intentional
tort.” I1d. at 70. Of course, “Mississippi places a dutyr@urers to properly investigate the claims
asserted by their insuredd. at 71. Therefore, “conducting a prptrand adequate investigation
provides a legitimate basis for a payment dell,"and “an insurer’s conduct does not amount to
gross negligence or an intentional tort as lonthasnsurer is activelywvestigating a claim.Pilate

v. Am. Federated Ins. G&65 So. 2d 387, 400 (Miss. Ct. App. 2001) (cit®edwell v. Alfa Ins.
Co, 686 So. 2d 1092, 1097 (Miss. 1996pe also McLendon v. Wal-Mart Stores, 1621 F. Supp.

2d 51, 566 (S.D. Miss. 200Aashington500 F. Supp. 2d at 617. Everfhindsight reveals the
investigation to have been fruitless,” that is anbugh to prove that it “proceeded in bad faith.”
McLendon 521 F. Supp. 2d at 567.

The Court looks at the “totalityf the circumstances to determine whether [Defendant] had
an arguable or legitimate basis for its delapnines743 F.3d at 72. “[T]o better assess the claims,”
the Court should “analyze the investigatiin discrete time periods . . . ld. Defendant’s
investigation is most readily separated into owerlapping phases: the initial investigation, and the
EUQO’s/coverage opinion.

1. Initial Investigation

Plaintiff's house burned down in early morg on June 14, 2012, while no one was at home

[125-20]/ Defendant hired a cause and origin stigator. On June 18, 2012, the investigator

"Unless otherwise noted, the facts recited ingbistion were derived from Plaintiff's Exhibits
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informed Defendant’s adjuster that the Hattieslburg Department contacted the state Fire Marshal
because they believed the fire was suspiciousttatdhe Fire Marshal found clothes in the debris
which smelled like gasoline. It was rumored ampoaighbors that Plaintiffid not live in the house

at the time of the fire.

The claim was referred to Defendant’s Speciaéktigations Unit (“SIU”). The SIU adjuster
notified Plaintiff of what shelsuld do to cooperate with the investigation [119-13]. On June 25,
2012, the adjuster took Plaintiff's recorded statentginé then formed an investigative plan which
included the following steps: 1) speak with the caars#origin investigator about his findings, 2)
speak with local authorities about their invediiya 3) speak with Platiif’'s neighbors about her
whereabouts and residence, 4) verify Plaintiffgficial information, 5) ohkitn Plaintiff’s utility and
cell phone records, 6) possibly conduct examinatimmer oath, and 7) obtain recorded statements
from Plaintiff’'s children. On June 29, 2012, Defendainéd an outside investigator, The Barnett
Group, to assist in completing the investigation.

In the meantime, the cause and origin investigreported other findings to the adjuster.
First, he said that a structusehind Plaintiff's home was “packed with contents,” some of which
were similar to items claimed by Plaintiff. He atsod that the debris indicated there had been little
furniture in the home, and that the Fire Marshhldrocarbon detector had alerted in two rooms of
the house. On June 27, 2012, the investigator proageeliminary report that the fire’s origin was
“undetermined.” In addition to the information previously provided, he said that there was only one
bed in the home — despite Plaintiff's claim tfair people lived there and had claimed multiple

beds in her contents inventory..

17 and 18 [125-20, 125-21].
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On July 9, 2012, Defendant received Pldfisticredit history, and on July 12, 2012, an
adjuster asked Plaintiff for a signed copy of @ntents inventory. On July 16, 2012, an adjuster
asked Plaintiff to provide cell phone and utiligcords to confirm information provided in her
recorded statement, and to provide a signed copy of her contents list. On July 17, 2012, the adjuster
obtained information regarding Plaintiff’'s claims after Hurricane Katrina.

The Barnett Group provided Defendant vathinitial report [12533] around July 12, 2012.
Some of Plaintiff's neighbors reged that they had seen people removing contents from the house
in recent weeks, and that they had not obskargy lights on for months. The Hattiesburg Fire
Department reported that there had been two other fires at the subject property. In June 2010,
Plaintiff had an automobile fire, and in SeptEm2009, the Fire Department received a call about
smoke coming from the house. Fire Inspector Damglalo— a neighbor of Plaintiff's — believed that
the home had been vacant for months. He saidtkatebris did not redct the normal amount of
contents for an occupied home, and that there westructure and trailer behind the house full of
personal property. A Fire Marshall investigator, KeBiutler, reported that he intended to arrest
Plaintiff for insurance fraud. Samples from thédehad alerted a hydrocarbon detector, but Butler
stated that the house was full of termites andbwdsfrom old pine, both of which could mislead
the instrument. Finally, the Barnett investigatfitained water records, which indicated that
Plaintiff had cut off the water in the house on July 2, 2012 — a couple of weeks before the fire.

Around July 26, 2012, the adjusteceived a supplemental report [125-33] from the Barnett
Group dated July 24, 2012. The report provided atyaadf information. Neighbors reported that
they believed Plaintiff had been living in the hoas#he time of the fireggnd the Hattiesburg Police

Department reported that Plafhwas under investigation by a naty of state and federal law
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enforcement agencies.

On July 30, 2012, Defendant received the causkorigin report. The cause and origin
investigator believed that the fire originatedthe attic, but that the source of ignition was
undetermined. The report reiterated that there wewngy discrepancies between the debris sift and
the contents Plaintiff claimed were destroyedha fire. On the same day, Defendant received
Plaintiff's utility records. Accading to the power company, there had only been enough power used
at the loss location during recent months uo one refrigerator, at best. On August 1, 2012,
Defendant received a variety of signed forms filaintiff, including he proof of loss [119-19],
non-waiver agreement [119-7], and authorization taiabecords. Plaintiff ab provided her water,
sewer, and cell phone records.

On August 8, 2012, Defendant’s SIU adjustecaived a copy of the contents list that
Plaintiff had provided to the contents adjustéhaugh Plaintiff had failed to sign each page of the
list as requested. On August 10, 2012, the SIU asljudvised the contents adjuster to begin
reviewing the list for valuation. Over the next sedelays, Defendant prepared its estimate of the
contents loss, and on August 16, 2012, the contents adjuster advised that the list appeared to be “well
over the limits.”

On August 26, 2012, Defendant’s SIU adjustems contacted by a fire department
investigator who said that Plaintiff had beetemogated by the Fire Marshal and was going to be
arrested and charged with insurance fraud. énnleantime, the contents adjuster completed her
review of Plaintiff’'s contents list on Augu80, 2012, and concluded that it was “well over the
limits.”

At this point, all that was left to concludee investigation was to conduct the EUO’s and
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receive a coverage opinion. However, on Ddoen27, 2012, Defendant received a supplemental
report [125-33] from the Barnett investigatdhe report included a copy of a Hattiesburg Fire
Department incident report. According to the rep®faintiff had a firealarm at her post-fire
residence on September 3, 2012, but when the Firerdega arrived, Plaintiff refused to let them
enter the home and demanded that they leave the premises.

2. The EUQO’s and Coverage Opinion

On July 19, 2012, Defendant determined thabitild need to take an EUO, and on July 26,
2012, Defendant assigned the task to couri3alid Waldrop. On August 7, 2012, Waldrop
informed Defendant’s adjuster that he hduesiuled the EUO’s for August 22, 2012, which was the
soonest that Plaintiff arfter children were available. He sent a letter [119-21] to Plaintiff on August
10, 2012, confirming the date and advising heyldigations under the policy. Plaintiff responded
via fax [119-22] on August 14, 2012, confirming herikakility and advising that she would gather
the required documents. Accordingly, Defendargpended its investigation until August 29, 2012,
to permit Waldrop to conduct the EUQO’s and prepare a coverage opinion.

On August 21, 2012, Waldrop contacted Plainti¢dafirm that she and her children would
appear for the EUO. Plaintiff stated that she tecided to retain counsel, and that they would not
appear.

On September 5, 2012, Waldrop sent a left&B{23] to Plaintiff's counsel, Glenn White.
Waldrop told White that EUQO’s of Plaintifinal her children had been scheduled for August 22,
2012, but that Plaintiff had cancelled because sheéetd retain counsel. Waldrop requested that
White contact him to reschedule the EUGD» September 6, 2012, White responded [119-27],

confirmed that he represented Plaintifidaequested copies of the claim materials.
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On October 4, 2012, Defendant instructed Wagbdto follow up with Plaintiff's counsel
regarding the EUQO’s and to unilaterally set tedno response wasrtbhcoming. On October 11,
2012, Waldrop informed Defendant that Plaintifilratained new counselnd that the EUO’s had
been scheduled for November 5, 2012. Waldropt seletter [119-29] to Plaintiff's counsel
confirming the date and requesting that Plaintiff bring certain documents.

On November 6, 2012, Waldrop called the adjusiagive a report. The EUO’s had been
scheduled to begin at 9:00 a.m. on Noven$he2012, but Plaintiff did ncappear. Her counsel
represented that she was at the habpith her father, and they agreed to begin the EUO’s later that
day. Plaintiff appeared at 1.00 p.mbut without her children. Plaintiff's counsel argued that her
children were not insureds under the policy and, therefore, not required to submit to &n EUO.
However, Plaintiff's counsel later agreed tmtact Waldrop about conduaty EUQO’s of Plaintiff's
children. Waldrop conducted Plaiffit EUO [125-13], and Plaintiff admitted that she had provided
incorrect ages and values for some of the items on her contents list.

On November 10, 2012, Defendant receivedtadérom Waldrop providing a summary of
the EUO. On November 13, 2012, Plaintiff's courssait a letter [148-3p Waldrop, asking him
when he was available to conduct the EUQ’s afiRiff's children, and suggesting that they would
be available around Thanksgiving. On Decemb@, 2012, Waldrop sent a letter [119-32] to

Plaintiff's counsel requesting to take the@'s of Plaintiff's children on December 14, 2010.

® The policy [119-1] requires that the named insured “submit to examination under oath,
separately and apart from any other person defined as you or insured person,” and it requires the
named insured to “produce representatives, employees, members of the insured’s household or
others to the extent it is within the insured person’s power to do so . . . .” It further provides that
an “insured person” is “the person named on the Policy Declarations as the insured,” “that
person’s resident spouse,” and “any relative” that is “a resident of [the named insured’s]
household.” Plaintiff consistently maintained that her children — Davidra and David Knight —
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A week later, Waldrop informed Defendant’'gusder that the EUQO'’s of Plaintiff's children
had been scheduled for January 4, 2013. The E[AQ9-33, 119-34] were conducted as scheduled,
and Plaintiff's children testified that they hadn@ved items from the house before the fire which
Plaintiff claimed had been destroyed. On Jand&r2013, Defendant’s adjuster received Waldrop’s
summary of the EUQO’s.

On January 24, 2013, Waldrop took sworn statésieom several of Plaintiff's neighbors
and provided a report to Defendant’s adjustee féxt day, the adjuster contacted a Hattiesburg
Fire Department investigator and asked about #tasbf their investigation. The investigator said
that their results had been provided to the dis#tticirney and Plaintiff’'s counsel. On February 5,
2013, the same Fire Department investigator repdhat the case was going to be presented to a
grand jury, and on February 19, 2013, she told the adjuster that the case had been no-billed.

On February 22, 2013, the adjuster reported the final outcome of Defendant’s investigation.
The cause of the fire was undetermined, but local authorities believed that there were few contents in
the home at the time of the fire. A debris siftaaled that the contents in the home during the fire
were not consistent with Plaintiff’s list. Baken this information, a coverage opinion provided by
Waldrop, and Plaintiff’'s arrest asharges of insurance fraud, the adjuster requested permission to
deny the contents claim and pay the dwelling claim.

On February 27, 2013, Defendant’s adjuster adgiter [125-28] to Platiff and her counsel
denying her contents claim because she had allegedly committed material misrepresentations
concerning the contents of her home. On Masc 2013, Defendant’s adjuster asked Plaintiff's

counsel where and how he would like the checkaeddgar Plaintiff's dwelling benefits. On March

lived with her in the subject property.
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10, 2013, Defendant issued a chetkd-39] to Plaintiff and her counsel for the dwelling limits of
$75,100.00.

3. Analysis

Considering the facts outlined above — derilsdely from Plaintiff’'s own exhibits — the
Court concludes that at all relevant times priggpagment of Plaintiff's dwelling claim, Defendant
was engaged in active investigation of the clamh@id not delay payment in bad faith. “Mississippi
places a duty on insurers to properly investigate the claims asserted by their insured,” and
“conducting a prompt and adequate investigatiaviples a legitimate basis for a payment delay,”
James 743 F.3d at 71. Mississippi couhtave held that “an insurer’s conduct does not amount to
gross negligence or an intentional tort as lonp@surer is actively investigating a clairRilate,
865 So. 2d at 40@ee also McLendeB21 F. Supp. 2d at 568/ashington500 F. Supp. 2d at 617.

As demonstrated above, there was ample reasauestigate Plainffis dwelling loss from
the very beginning of the claim process. Even ihisight reveals the investigation to have been
fruitless,” that is not enough to prove that it “proceeded in bad fafitL’endon 521 F. Supp. 2d at
567. At worst, there were short gaps of inactilatter in the process, as Defendant attempted to
schedule and conduct EUQO’s of Plaintiff and heidcen. But the policy [119-1] explicitly provided
Defendant with the right to conduct the EUQ’s, &hsisissippi courts have ltkthat “[a]n insurance
company has the right to request an oral examination under Aathié v. State Farm Fire & Cas.
Co, 813 F. Supp. 1208, 1213 (S.D. Miss. 1992) (ciagcier v. United States Fid. & Guar. Co.
765 F. Supp. 334, 336 (S.D. Miss. 19%Al)ison v. State Farm Fire & Cas. C&43 So. 2d 661,
663 (Miss. 1989)). Furthermore, Riaff contributed to the delay in obtaining the EUO’s —and, as a

result, the coverage opinion — by waiting until th& lminute to retain counsel and then initially
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refusing to produce her children for examinati®ae Sansone v. Liberty Mut. Ins. G006 U.S.
Dist. LEXIS 25530, at *13 (S.D. Miss. Feb. 3, 2006) (Afptdf's failure to aid an investigation of
a claim” may weigh “against a finding of bad faith.”).

Plaintiff argues that Defendant was requiregdg the dwelling claim within sixty days as
required by the policy. The policy [119-1] prov&déWe will settle any covered loss with you
unless another payee is named in the policy. Weseiitle within 60 days aftéhe amount of loss is
finally determined.” This clause, however, only requires paymeobwdredlosses within sixty
days, and before the Defendant settles a losg)st determine whether it was covered. From the
start of the investigation, Defendant receivedrmfation raising the suspicion of arson. Both the
Hattiesburg Fire Department and the State Mi@shal initially believed that there was an
accelerant present in the debris. Furthermore, the large amount of personal property stored in
structures behind the house, the cause and angestigator's opinion that the house did not
contain the contents Plaintiff claimed, and Ri#fis being arrested and charged with insurance
fraud all provide ample reason to thoroygltvestigate the cause of the firé[AJn arson
investigation constitutes an arguable reason tg/gelgment and there is no obligation to complete
investigations within a contractual provision &itimit if the insurer has a legitimate reasqloies
v. ReynoldsNo. 2:06-CV-57, 2006 U.S. Dist. LEXIS 40120, at *17 (N.D. Miss. May 16, 2008).

For all the reasons provided above, the €éods that Defendant had an arguable and

legitimate reason to delay payment of Plaintiff's dwelling claim to complete its investigation of the

®Plaintiff argues that Defendant’s investigatimmy related to her contents claim. The facts
recited above — which were drawn from Plaintif¥hibits — demonstrate the inaccuracy of that
argument.
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dwelling loss'® Therefore, the Court grants Defendarmnotion for summary judgment as to
Plaintiff's claim for bad faith delay of paymeah her dwelling claim, buit denies Plaintiff's
motion for summary judgment as to the same.

F. Bad Faith Delay — Theft

To establish a claim for bad faith delaypafyment under an insurance policy, a plaintiff
must prove that 1) the insurer was contractualligabed to pay the claim, 2) it “lacked an arguable
or legitimate basis for its delay in paying” the nlaand 3) the delay “resulted from an intentional
wrong, insult, or abuse as well as from suchsgnoegligence as constitutes an intentional tort.”
James 743 F.3d at 70.

As noted above, genuine disputes of matdaet exist regarding 1) the promptness and
adequacy of Defendant’s investigation of theftlclaim, and 2) Plaintiff's cooperation with
Defendant’s investigation. Therefore, a jury sndecide whether Defendant was contractually
obligated to pay the theft claim.

Furthermore, Defendant has not provided exgylanation for why the theft claim was not

reopened or otherwise addressed after Plaistiffunsel provided Defendant [125-24] with a copy

19See Casey v. Liberty Mut. Ins. €808 F. App’x 743, 747 {5Cir. 2009) (worker's comp
insurer had legitimate reason to delay payment where it was trying to obtain a toxicology report
that was potentially relevant to coveradauro v. Allstate Ins. Cpl114 F. App’x 130, 136 %
Cir. 2004) (no bad faith where insurer delayed payment to complete investigation of claim,
insurer ultimately paid the claim in full, and delay was due in part to plaintiff's failure to
cooperate)Tutor v. Ranger Ins. Co804 F.2d 1395, 1398-99{&ir. 1986) (no bad faith where
insurer delayed payment for over four months to conduct “reasonable inquiry” into validity of
claim and “good faith dispute” over value of destroyed propefigshington500 F. Supp. 2d
at 617 (insurer had legitimate reason to delay payment of life insurance where it was trying to
obtain autopsy reportJones 2006 U.S. Dist. LEXIS 40120 at *20-*23 (no bad faith where
insurer delayed payment of claim to obtain gi#fis cell phone records, which plaintiff refused
to provide);Caldwell 686 So. 2d at 1098 (delay of payment did not constitute bad faith where
insurer investigated existence of other insurance).
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of the police report on November 13, 2012. Teéeord provides no explanation why Defendant
failed to reopen the theft claim, investigate it furfmequest additional information from Plaintiff's
counsel, or otherwise adels the theft claim after Plaintiff's counsel provided the police report. “An
insurance carrier’s duty to promptly pay a legateiclaim does not end because a lawsuit has been
filed against it for nonpaymentGregory, 575 So. 2d at 541. Defenddrad a continuing duty to
evaluate the theft claim, even after Rtdf had retainedeunsel and filed suiBroussard523 F.3d
at 629. Therefore, the Court finttsat Defendant failed to demonstrate that it has an arguable or
legitimate reason for delaying payment odiRtiff's theft claim after November 13, 2013ee
James743 F.3d at 73 (where insurer provided no explanation for its failure to investigate claim for a
three-month period, a fact issue existed as tetldr it had an arguable or legitimate reason for
delay).

As for the third factor, an insurer’s delagiinvestigation and payment of a claim can
constitute an intentional tort in disregard of the insurer’s rigjgs.AmFed Cos., LLC v. Jord&4
So. 3d 1177, 1185 (Miss. Ct. App. 2009). Bah insurer's conduct does not amount to gross
negligence or an intentional tort as long as the insurer is actively investigating &\¢asiarigton
500 F. Supp. 2d at 617. Defendant tlase nothing with respect to the theft claim from November
13, 2012, to present. A genuine dispute of material fact exists as to whether its inaction is
tantamount to an intentional tort.

For these reasons, the Court finds that therg¢seaigenuine dispute of material fact as to
Plaintiff's claim for bad faith delay of her theftaim. The Court denies the parties’ motions for
summary judgment on that issue.

G. Bad Faith Delay — ALE
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To establish bad faith delay of payment onimsurance claim, “the insured must first
demonstrate that the claim or olatgpn was in fact owed . . . Essinger 529 F.3d at 271 (quoting
Jackson, NBs. INS. LAW & PRACTICE, § 13:2);see also Jame343 F.3d at 70rhe Court granted
summary judgment in favor of Defendant adtaintiff's claim for breach of the policy’s ALE
provision, finding that Plaintiff hathiled to present any evidence that she made an ALE claim or
incurred any additional living expenses. Thereftre Court likewise grants summary judgment as
to Plaintiff's claim for bad faith delay of ALE benefits.

H. Breach of Duty of Good Faith and Fair Dealing

“All contracts carry an inherent cavant of good faith and fair dealind=&rrara v. Walters
919 So. 2d 876, 883 (Miss. 2005). “Tomvenant holds that neither party will do anything which
injures the right of the other to regeithe benefits of the agreemend” (punctuation omitted). It
“imposes a duty not to prevent or hinder the pgeety’s performance, but may also impose a duty
to take some affirmative steps to cooperate in achieving these ddalgunctuation omitted).
Exercising a contractual right doaot breach the implied covenant of good faith and fair dealing,
Lambert v. Baptist Mem’l Hosp.-N. Miss. In67 So. 3d 799, 804 (Miss. Ct. App. 2011), and “to
have a breach of the duty of implied good faith and fair dealing there must first be an existing
contract and then a breach of that contrdganiels v. Parker & Assocs., In@9 So. 3d 797, 801
(Miss. Ct. App. 2012). “Good faith is the faithfubseof an agreed purpose between two parties, a
purpose which is consistent wittsjified expectations of the other party. The breach of good faith is
bad faith characterized by some conduct wiiblates standards of decency, fairness or
reasonablenessCenac v. Murray609 So. 2d 1257, 1272 (Miss. 1992)dBaith is “more than bad

judgment or negligence; rather bad faith impkeme conscious wrongdoing because of dishonest
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purpose or moral obliquityLlimbert v. Miss. Univ. of Women Alumnae Assoc., 888 So. 2d 993,
998 (Miss. 2008)see also Johnson v. Palmé63 So. 2d 586, 594 (Miss. Ct. App. 2007).

Here, there exist genuine dispsibf material fact related to whether Defendant breached the
policy in bad faith with respect its delay in handling Plaintiff's theft claim. Therefore, the Court
likewise finds that there exist genuine dispubésnaterial fact related to whether Defendant
breached the implied duty of good faith and fair dealing.

l. Negligence/GrosdNegligence

“The relationship between the insurer a&hd insured arises by contract . . Oiven v.
Universal Underwriters Ins. Cp252 F. Supp. 2d 324, 328 (S.D. Mi2803). Therefore, to the
extent Plaintiff's negligence-based claim arisegfiDefendant’s failure tlfill its duties under the
policy, it sounds in contract, rather than t&ee O’Hara v. Travelerdo. 2:11-CV-208-KS-MTP,
2012 U.S. Dist. LEXIS 104048, at *38 (S.D. Miss. July 26, 2012}y v. Aetna Life Ins. CoNo.
5:09-CV-116-DCB-JMR2011 U.S. Dist. LEXIS 75244, at *10 (S.D. Miss. July 12, 200llace
v. Allstate Ins. Co.No. 1:08-CV-1460-HSO-JMR, 2010 UBist. LEXIS 7235, at *6 (S.D. Miss.
Jan. 14, 2010). Bad faith, however, is “an indepenaehseparable in both law and fact from the
contract claim asserted by the insured under the terms of the pdaaye$743 F.3d at 65. Among
other things, it requires proof of “gross negligendd. at 70.

Therefore, the Court granis part and denies in pallefendant’s motion for summary
judgment as to Plaintiff's negligence and grosdigegce claims. To the extent Plaintiff's simple
negligence claim arises from Defendant’s allegedraitia fulfill its contractual duties, the claim is
subsumed by her breach of contract claims andeaddd in the same manner as stated above. To the

extent Plaintiff's gross negligence claim ari$esn Defendant’s alleged bad faith, the claim is
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subsumed by Plaintiff's bad faith claims amtleessed in the same manner as stated above.
J. Intentional Infliction of Emotional Distress

A claim for intentional infliction of emotionaistress requires evidence that the defendant’s
actions were “so outrageous in character, anexé@me in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized
community.”White v. Walker950 F.2d 972, 978 (5Cir. 1991). The parties have not adequately
briefed the question of how a claim for intentibirdliction of emotional distress is addressed
within the context of a bad faith egdut the District Courts of this state have treated it as running
parallel to the bad faith claiBee McClendqrb21 F. Supp. 2d at 568 (wiegnsurer had legitimate
reason to deny coverage, IIED claim was without meXit)erican States Ins. Co. v. The Estate of
Neighbors 1996 U.S. Dist. LEXIS 21334, at *6 (N.D. 84. Mar. 13, 1996) (where insurer had
arguable reason to deny coveratere was not sufficient evidence to support IIED claim). Here,
there exist genuine disputes of material fact rekat@daintiff’s claim for bad faith delay of her theft
claim. Accordingly, the Court denies Defendamtistion for summary judgment as to Plaintiff's
claim for intentional infliction of emotional distress.
K. Punitive and Extra-Contractual Damages

Mississippi law permits a plaintiff to recover punitive damages where an insurer delays a
claim in bad faithJames 743 F. 3d at 69. Furthermore, “[ijnsurers who are not liable for punitive
damages may nonetheless be liable for conseqluentidamages (e.g., reasonable attorney fees,
court costs, and other economic losses) where[ttwiduct] is without a reasonably arguable basis
but does not otherwise rise to the level of an independentBoduissard 523 F.3d at 628.

As noted above, there exist genuine disputesatérial fact related to Plaintiff’s claim for
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bad faith delay of her theft claim. Accordinglyet@ourt denies the parties’ motions for summary
judgment as to Plaintiff’'s claims for punitive and extra-contractual damages.

V. CONCLUSION

For the reasons stated above, the Corahts in part and deniesin part Defendant’s
Motion for Summary Judgment [119] adehies Plaintiff's Motion for Summary Judgment [123].
Specifically:

e The Courtdeniesthe parties’ motions for summary judgment as to Plaintiff's
claim for breach of contract related Deefendant’s denial of her contents
claim.

e The CourgrantsDefendant’s motion for summajydgment as to Plaintiff's
claim for breach of contract related to ALE benefits.

e The Courtdeniesthe parties’ motions for summary judgment as to Plaintiff's
claim for breach of contract related to the theft claim.

e The CourgrantsDefendant’s motion for summajydgment as to Plaintiff's
bad faith claim arising from the denial of her contents claim demies
Plaintiff's motion for summary judgment as to the same.

e The CourgrantsDefendant’s motion for summajydgment as to Plaintiff's
bad faith claim arising from the dglaf payment on her dwelling claim and
it denies Plaintiff's motion for summary judgment as to the same.

e The Courtdeniesthe parties’ motions for summary judgment as to Plaintiff's
bad faith claim arising from the delay of payment on her theft claim.

e The CourgrantsDefendant’s motion for summajydgment as to Plaintiff's
bad faith claim related to ALE benefits.

e The Courdenies Defendant’s motion for summary judgment as to Plaintiff’s
claim for breach of the implied duty of good faith and fair dealing.

e The Courtgrants in part and denies in part Defendant's motion for

summary judgment as to Plaintsf claims of negligence and gross
negligence.
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e The Courdenies Defendant’s motion for summary judgment as to Plaintiff’s
claim of intentional infliction of emotional distress.

e The Courtdeniesthe parties’ motions for summary judgment as to Plaintiff's
claims for punitive and extra-contractual damages.

SO ORDERED AND ADJUDGED this 31st day of October, 2014.

s/ Keith Starrett
UNITED STATES DISTRICT JUDGE
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