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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSI PPI
EASTERN DIVISION

ASHLEY FORTENBERRY, et al. PLAINTIFFS

V. CIVIL ACTION NO. 2:14cv56-KS-MTP

CHRISE. PRINE, et al. DEFENDANTS
ORDER

THIS MATTER comes before the Court orviotion [50] to Quash filed by Defendant
Church Mutual Insurance Company (“Church Maity After careful consideration of the Motion,
the submissions of the parties and the applidallethe Court finds that Church Mutual’s Motion
[50] should be denied.

BACKGROUND

On September 2, 2014, Plaintiffs served a Subp@énh] on Christian Preus, directing him
to produce his “entire claim file” dhe claims at issue, as watl “any correspondence” to and from
Church Mutual and “any reports” to and from GituMutual. Church Mutual argues in its Motion
that Mr. Preus is outside coverage counseldburch Mutual. Church Mutual claims that the
requested file relates to Mr. Preus’s work regagdhe policy and events at issue in this action, and
thus includes privileged attorney-client communications and attorney work product.

On September 29, 2014, Plaintiffs filed a Rasse in Opposition [57ik which they claim
(1) that Defendants have waived attorney-client privilege because Church Mutual relied upon
Preus’s file as a defense to Plaintiffs’ clajif®y the work product doctrine does not apply because
Church has waived the protection and because Plaintiffs have a “substantial need” for the

documents; (3) the work product doctrine is inapplicable because the subpoenaed materials were not

Dockets.Justia.com


http://dockets.justia.com/docket/mississippi/mssdce/2:2014cv00056/85963/
http://docs.justia.com/cases/federal/district-courts/mississippi/mssdce/2:2014cv00056/85963/81/
http://dockets.justia.com/

prepared in anticipation of litigation and because Church Mutual has not meet its burden of
establishing the requested materials were prepagetdicipation of litigation; and (4) the attorney-
client and work product privileges have beenved because Church Nual has not supplied an
adequate privilege log with respect to the reqedgbcuments. Church Mutual filed its Rebuttal
[75] on October 17, 2014arguing that (1) it is not assertingadvice of counsel defense; (2) some
of the documents Plaintiffs seek are irrelev@itthe documents withheld are protected under the
attorney-client privilege and work product doctri(®);Plaintiffs have not established a substantial
need; and (5) that it has produced a privilege log.
ANALYSIS
Fed. R. Civ. Pro 26(b)(5)(A) governs instanad®re discoverable information is withheld

by a party on grounds of privilege and provides the following:

When a party withholds information otherwise discoverable under

these rules by claiming that it is privileged or subject to protection

as trial-preparation material, the party must (i) expressly make the

claim; and (ii) describe the nature of the documents, communications,

or things not produced or disclosed in a manner that, without revealing

information itself privileged or protected, will enable other parties

to assess the applicability of the privilege or protection.

In order to claim the protection of either attorney-client privilegehe work product

doctrine, the party seeking protection must progigigicient information that would allow a court
or party to assess the applicability of the privilege or protechemtech Royalty Associates v.

United Sates, 2013 WL 704037 (M.D. La. Feb. 26, 2013). Aper assertion that documents are

attorney-client privileged or protected by the wpr&duct doctrine means that a party must describe

The Court issued an Order [62] denying Church Mutual’s Motion to Quash [50] on
October 7, 2014. The Court later withdrew its Order and allowed Church Mutual to file a rebuttal
on October 16, 2014&ce Order [74].



those documents it contends are privileged to the best of its dlilitfhe “mere assertion” that
responsive materials or information are protectewi®vidence establishing that the information
is privileged.ld.

Church Mutual has not met its burden of establishing that the documents at issue are
protected by the attorney-client privilege or werkduct doctrine. First, Church Mutual’s Motion
to Quash [50] provided no meaningful informattorthe Court regarding the documents for which
it was seeking protection; the motion was not agazanied by the required memorandum or other
information to guide the Court in rendering a decisiee L. U. Civ. R. 7(b)(4).

Church Mutual presents more information and additional arguments in its Rébuttal.
Specifically, Church Mutual provides additional information about the correspondence and
memorandum it claims are protected by attorney-client privilege and the work product doctrine.
Church Mutual also makes the argument, amongsttieat the documents requested are irrelevant
to the instant action, as they were created b&fbrech Mutual had amyotice of a potential clairm.
However, it is well-settled that arguments made for the first time in a reply brief cannot be
considered by the couSee Depree v. Saunders, 588 F.3d 282, 290 (5th Cir. 2009)iss. ex rel.

Hood v. AU Optronics Corp., 876 F. Supp. 2d 758, 768 (S.D. Miss. 2012) (“A reply memorandum

*To date, the moving party has failed to explain the absence of a supporting brief to its
Motion [50] to the Court. The Local Rules provide that failure to timely submit the required
motion documents may result in a denial of the motiokl.ICiv. R. 7(b)(4).

3At the time the instant Motion was filed, Church Mutual had not provided the Court or
the opposing party with an adequate privilege log as required by both the Federal Rules of Civil
Procedure and the Local Uniform Civil Rules. Fed. R. Civ. Pro 26(b)(5)(A); Civ. R.
26(a)(2).

“See Rebuttal [75] at 5-6.

°ld. at 4-5.



is not the appropriate place to raise new argumergDaniel v. Miss. Baptist Med. Ctr., 869 F.

Supp. 445, 453 (S.D. Miss. 1994) (“In the interestairiness, [movant] should not be allowed to

raise grounds for the first time in its rebuttal whitlaintiff will not have the opportunity to provide

an adequate response.”). Furthermore, while it is true that a party may respond to the arguments
made in the reply of the opposing party, this doeshange the fact that Church Mutual bears the
burden of establishing the applidély of the attorney-client privilege or work product doctrine in

the first instancé.

In sum, Church Mutual has not to met its burden of establishing that the documents in
guestion are protected by the attorney-client pré@ler work product doctrine, as it has failed to
timely provide the Court or the opposing party vattequate information to assess the applicability
of the privilege.

IT IS, THEREFORE, ORDERED that Defendant’s Motion to Quash [50] be DENIED.

THIS, the 3rd of November, 2014.

s/ Michael T. Parker
United States Magistrate Judge

®The absence of the supporting memorandum is not the only defect of the instant Motion
— the moving party also failed to provide the required good faith certifieagé. U. Civ. R.
37(a). Information provided in the Rebuttal [75] and attached exhibits indicate that good faith
efforts were made between the parties concerning the documents at issue, and that the error was
limited to the failure to attach a good faith certificate.
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