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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSI SSIPPI
EASTERN DIVISION

MARVIN MCCRANEY, JR. PLAINTIFF

V. CIVIL ACTION NO. 2:16-cv-87-KS-MTP

MURPHY OIL USA, INC. DEFENDANT
ORDER

THIS MATTER is before the Court on Defemd& Motion to CompePlaintiff to Pay
Fee for Failure to Attend IME [34]. Havirgpnsidered the parties’ submissions and the
applicable law, the Court findsahthe Motion [34] should be gradtén part and denied in part.

A party may be required to submit to adependent medical examation (“IME”) if he
has put his physical or mentandition in controversy. Fed. Riv. P. 35(a). In the Case
Management Order [11], the Court imposedfttl®wing discovery provision: “Defendant may
have a Fed. R. Civ. P. 35 (L.U.Civ.R. 35) medmehmination of the plaintiff (within subpoena
range of the court) by a physiniavho has not examined the pl#iiy’ The parties agreed that
Dr. Howard Kats would perform Plaiffts IME on December 27, 2016, at 1:00 p.m.

Plaintiff, however, called his counsel “just before noon” on the day of the IME to say that
he would not be able to attend the IME. 14081 p.m. on December 27, 2016, Plaintiff’'s counsel
informed Defendant that Plaifitwas unable to attend to IMElue to a family emergency
involving Ms. Watt's brother . . . .” [34-4].The cancelled IME resulted in a $700.00
cancellation fee by Dr. Katz. [34-5]. Omiery 24, 2017, the Court conducted a telephonic

conference with the partiesgarding their dispute over wishould be responsible for the

1 During a telephonic conference held on January@47, Plaintiff's counsel indicated that Ms.
Watt is Plaintiff's wife or girlfriend.
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cancellation fee. The parties were unableeswmlve their disputgnd on February 14, 2017,
Defendant filed the instant MotidB4], requesting an order fromelCourt requiring Plaintiff to
pay the cancellation fee.

If a party fails to obey a discovery ordeluding one pursuant to Fed. R. Civ. P. 35, the
Court is authorized to “ordehe disobedient party, ¢hattorney advising that party, or both to
pay the reasonable expenses, including attorrieg's caused by the failure, unless the failure
was substantially justified orleér circumstances make an atvaf expenses unjust.” Fed. R.
Civ. P. 37(b)(2).

In his Response [35], Plaintiff did not provide additional information regarding the nature
of the “family emergency” or when he receiveatice of the “family emergency.” During the
telephone conference, Plaintiff icdited that the “family emergeyicrequired that someone else
use the vehicle he planned teus attend the IME. Prior sxheduling the IME, however, the
parties anticipated thatdk of transportation could be an isdor Plaintiff. Plaintiff's counsel
informed Defendant’s counsel tredcuring transportatn could be a problem for Plaintiff. [34-
1]. Thus, Defendant provideddrtiff a mileage check in advance of the IME, with the stated
purpose of allowing him to rent a vehicle to attehe IME. [34-2] [34-3]. Plaintiff does not
provide a satisfactory explanati for why he did not rent a vehicle, as contemplated by the
parties.

Instead, Plaintiff argues that he did not reeeotice of Dr. Katz'sancellation policy,
including the fee amount. Consiihg that Plaintiff cancelledithin an hour of his scheduled
appointment and the cancellation was not commuetctt defense courlantil the time of the

appointment, the Court finds that it was foreseetifdeexpenses would be incurred, including a



cancellation fee. Lack of exgss notice of Dr. Katz’'s carltsion policy does not justify
Plaintiff's failure to attend his IME.

However, it does not appear that Plaintétassarily acted in bad faith, but simply made
the choice to tend to another matter. Thisslenicaused Plaintiff to miss his IME and caused
unnecessary expen$elhe Court finds that Plaintiff should besponsible for, at least, part of
that unnecessary expense.

An award of monetary sanctions must easonable. Fed. R Civ. P. 37(b)(2)(C). As the
Court finds that Plaintiff's failure to attendshiME was not fully justified, the Court will order
Plaintiff to pay half oDr. Katz's cancellation feg.

IT IS, THEREFORE, ORDERED that:

1. Defendant’s Motion to Compé&laintiff to Pay Fee for Failure to Attend IME [34] is
GRANTED in part and DENIED in part.

2. On or before April 14, 2017, Plainti§hall to pay $350.00 to Defendant as a
reasonable, partial reimbursement for costsaataml with Plaintiff's failure to attend
his independent medical examination scheduled for December 27, 2016.

3. All other relief requested in Defendant’s Motion [3gdenied.

SO ORDERED this the 17th day of March, 2017.

s/Michaell. Parker
UNITED STATESMAGISTRATE JUDGE

2The record indicates that Plaintiff comigd his IME with Dr. Katz on January 30, 2052e
[34-5].

3 Considering the circumstances, the Coumti$§i Dr. Katz's $700.00 cancellation fee to be
reasonable. As Defendant paimut, Dr. Katz blocked off aentire afternoon to conduct the
IME.



