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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION

UNITED STATES OF AMERICA,

ex. rel. DARLENE THOMAS and JOHN O’NEILL PLAINTIFFS

V. CIVIL ACTION NO. 2:16-cv-143-KS-MTP

ST. JOSEPH HOSPICE, LLC DEFENDANT
ORDER

THIS MATTER is before ta Court on the Motion for Prottaee Order and to Quash [75]
filed by Defendants St. Joseph Hospice, LIid &t. Joseph Holdings, LLC and the Motion to
Compel [77] filed by Relators John O’Nedlhd Darlene Thomas. Having considered the
parties’ submissions, the recoeshd the applicable law, the Cotinds that the Motions [75]

[77] should be granted in pam@denied in part.

On September 14, 2016, Relators filesealed complaint pursuant to s tam
provisions of the False Claims Act (“FCA™gainst Defendants. Relator O’'Neill was the
executive director of Defendanffice in Biloxi, Mississipp and Relator Thomas was the
director of nursing at Defendanbffice in Hattiesburg, Misseippi. Relators claim that
Defendants violated the FCand Anti-Kickback Statufeby providing bonuses and incentives to
medical directors and employees feferrals, improper certifications of terminal illness, and
improper alterations of patient diagnoses to ta&nMedicare reimbursemestatus. On June
30, 2017, the Government elected to not intervene iquitam action.See Notice [11]. On

June 7, 2019, the Court entered as€kanagement Order [64].

1 Se31U.S.C. §§ 3729-3733.
2 e 42 U.S.C. § 1320a-7b(b).
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On July 17, 2019, Relators served theirt fiest of requests for production on Defendants.
See [77-1]. On August 16, 2019, Defendants msged to Relators’ discovery requeSkee [75-

6]. On January 7, 2020, Relators servertiecond set of geiests for production on
DefendantsSee [77-6]. On February 6, 2020 Defendauinésponded to Relators’ additional
discovery request§ee [77-7].

On February 18, 2020, Relatoitedl their Motion to Comp€]l77], arguing that the Court
should compel Defendants to produce additiorfakrimation responsive tBelators’ first and
second set of requests for production. Actwydo Relators, Defedants (1) provided no
responsive documents for certagguests; (2) limited theproduction to documents from
January 1, 2013 to December 2014; (3) limited tkir production to oyl the Mississippi
locations of St. Joseph Hospice; (4) refuseprtmluce the patient files that were previously
produced to the Government; af& failed to produce certain daments responsive to Request
for Production No. 3.

On February 18, 2020, Defendants filed atilgho for Protective Order and to Quash
Notice of 30(b)(6) Deposition [75]In their Motion [75], Defendastargue that the Court should
enter an order (1) limiting dcovery to information from daary 1, 2013 to December 31, 2014
and relating to St. Joseph Hospof Southern Mississippi; Y&miting discovery related to
“changing patient diagnoses” to informatimom August of 2014 to December 31, 2014; and (3)

precluding discovery of patiefites that were previously pduced to the Government.

3 Relators complain that Defdants provided no documents@sponse to Request Nos. 12, 16,
19, 23, 24, 25, 26, 27, 28, 31, 35, 38, 39, 40, 41, 42, 47, 48, and 49; Defendants limited their
production based on time and locations spanse to Request Nos. 6, 8, 9, 13, 14, 15, 21, 29,
30, 32, 33, 34, 43, 44, 45, and 46; and Defendants tefag@oduce files that were previously
produced to the Governmentriesponse to Request No. 50.
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Additionally, Defendants requestaithe Court quash the Notice of 30(b)(6) Deposition of St.
Joseph [74].
Federal Rule of Civil Procedure 26(b)(1) provides that:

Parties may obtain discovemygarding any nonprivileged iter that isrelevant to
any party’s claim or defense and proportional to the sieéthe case, considering
the importance of the issues at stakéhm action, the amoum controversy, the
parties’ relative access teelevant information, theparties’ resources, the
importance of the discovery in resalgi the issues, and whether the burden or
expense of the proposed discoveyweighs it likely benefits.

This Rule also specifies that “[iinformatievithin this scope ofliscovery need not be
admissible in evidence to be discoverabld.” The discovery ruleare accorded a broad and
liberal treatment to achieve their purpose @qdately informing litigants in civil trial$derbert
v. Lando, 441 U.S. 153, 177 (1979). At some poiwever, discovery glds diminishing
returns, needlessly increases expenses, and die&ayssolution of the parties’ dispute. Finding
a just and appropriate balanceke discovery process is onetbé key responsibilities of the
Court, and “[i]t is well establsed that the scope dfscovery is withirthe sound discretion of
the trial court.”Freeman v. United Sates, 566 F.3d 326, 341 (5th Cir. 2009).

Time Period and Other Entities Objections

St. Joseph Holdings, LLC, manages fourtdigferent hospice providers in Mississippi,
Louisiana, Alabama, and Texas. Relatd O’Neill worked for the Biloxi, Mississippi
location of St. Joseph Hospice of Southern Misgpi from June a2014 to September of 2014.
Relator Darlene Thomas worked for the HattiegbMississippi location of St. Joseph Hospice
of Southern Mississippi from Nowgber of 2013 to July of 2014. Many of Relators’ discovery
requests seek documents from “January 1, 2013etpréésent” and from éhfourteen different

hospices located in Mississippi, Leidna, Alabama, and Texas.



Included in Defendants’ responses to Rekdtdiscovery requests were the following
objections:

‘Time Period Objection:’ St. Joseph objectdtie ‘relevant time period’ defined as

January 1, 2013, to the present, as owathy unduly burdensome, not relevant to

Relators’ claims, not reasonably calculatedead to the discovery of admissible

evidence, not proportional the needs of the case, and inconsistent with the

personal knowledge requirement @i tam lawsuits. St. Jogd asserts that a

reasonable, relevant timperiod for discovery isJanuary 1, 2013, through

December 31, 2014, and will only produce wiments for that time period.

‘Other Entities Objection:’St. Joseph objects to these requests to the extent they

seek information from or related to er# other than St. Joseph Holdings, L.L.C.,

and St. Joseph Hospice of Southern Msgipi, L.L.C., by whom Relators were

employed and to which Relators’ remaining claims and knowledge are limited. St.

Joseph asserts that requests relatedher docations and entities are overbroad,

unduly burdensome, not relevantRelators’ claims, naeasonably calculated to

lead to the discovery of admissible eafte, not proportional to the needs of the

case, and inconsistent with ghersonal knowledgeequirement ofjui tamlawsuits.
See [75-6] at 2-3; [7-7] at 2-3.

Thus, Defendants produced documérdms January 1, 2013, through December 31,
2014 relating to St. Joseph Hospicesoluthern Mississippi. In éir Motion to Compel [77] and
in their Response [81] to the Motion for Prdiee Order [75], Relators argue that discovery
should not be limited to thertas of their employment or ¢hMississippi hospice locations.
According to Relators, these are the dispugsdes in Request Nos. 6, 8, 9, 13, 14, 15, 21, 29,
30, 32, 33, 34, 43, 44, 45, and 46.

Relators argue that information from 2013 tophesent is relevant to the claims asserted
in their Second Amended Complaint [45] (“Complaint”). Relators point out that the Complaint
contains the following allegation: “Except as speeity noted in the Complaint, the allegations
herein apply to the time ped of 2013 through the presengge [45] at 6. Relators also point

out that they mentioned the “lmse providers in Louisiana, lgsissippi, Alabama, and Texas”

and referenced telephonic conferences concerefiegral infornation for all hospice locations,



the tracking of employee referrdts all locations, ana@ directive to changeatient diagnosis
codes sent to all locationSee [45] at 6, 20, 25, 32-33.

Additionally, Relators call attention to Def@ants’ Motion to Dismiss [47] in which
Defendants argued that Relatoriéefd to comply with Fed. R. Civ. P. 9(b) which provides that
“[i]n alleging fraud or mistakea party must state with gecularity the circumstances
constituting fraud or mistake.” Reors point out that, in its @er [61] granting in part and
denying in part the Motion to Dismiss [47], tBeurt did not dismissrg claims based on the
time period alleged or ¢hlocations mentionel.

Defendants counter by assegithat all of the specifiexamples of alleged wrongdoing
and all of the patients identified in the i@plaint [45] are from the hospices in Mississippi
during the Relators’ period of employment. Defendants asseththahly allegations
concerning wrongdoing outside thassissippi hospices and oudsi Relators’ period of
employment are general, unsulmsiated allegations. Defendarague that, based on Relators’
allegations, discovery should bmited to information frondanuary 1, 2013 to December 31,
2014 relating to St. Joseph Hospice of &et Mississippi.

The Court does not agree with Defendan#s the nature of Relators’ allegations
necessarily requires the Courtitait all discovery in this casw information from January 1,
2013 to December 31, 2014 relating to St. Josephiemsh Southern Mississippi. Relators are
permitted to conduct discomeof information relgant to their claimsSee U.S exrel. Walker v.
R&F Props. of Lake Cty., Inc., 433 F.3d 1349, 1359 (11th Cir. 2009)he Court did not dismiss

Relators’ claims concernimgngoing wrongdoing or wrongdoing outsioieMississippi, and the

4 The Court dismissed Relators’ claims relateddokdated Certificationsf Terminal lliness
and face-to-face attestatiorgee Order [61].



Court recognizes that “Rule 9(b) has longyad that screeningifiction, standing as a
gatekeeper to discovery, a tool to weedroetitless fraud claimsooner than laterl).S. ex rel.
Grubbs v. Kanneganti, 565 F.3d 180, 185 (5th Cir. 2009).

However, “Rule 9(b) should not be madestmulder all the buraeof policing abusive
discovery. Its balance draws upon the vigfilaand of the district court judgdd. at 191.
Surviving a motion to dismissJone, does not justify the burdand expense associated with
expansive, unfettered discoverg€ourts have recognized th@ti tam actions come with a high
risk for discovery that imposes undue burdenexpense. Defendants assert that the limited
discovery already conducted has been egpe and time-consuming. Defendants have
produced both paper and electronic recordscofding to Defendants, their hospice providers
did not have a centralized server and multiptations are now clesl, which resulted in
Defendants physically searchingpea copies, old computers, aold electronic medical record
systems to find responsive materials.

The “sensible course” igui tam actions such as this onetesprovide the parties an
initial period of discovery limited to the locatis and time periods which are the settings for the
relators’ specific allegations, while reserving thption of expanding disgery in the event the
information gathered during the initial dis@wy period supports thelators’ allegationsSee
U.S, exrel. Carpenter v. Abbott Laboratories, Inc., 723 F. Supp. 2d 395, 409-10 (D. Mass.
2010);U.S exrel. Rost v. Pfizer, Inc., 253 F.R.D. 11, 17 (D. Mass. 2008) (limiting discovery
initially to the state of Indiana to probe thalidity of the kicklack allegations before
considering whether to ddrize nationwide discovery)).S. v. Medtronic, Inc., 2000 WL
1478476, at *3 (D. Kan. July 13, 2000) (relator “braseis a broadsword where a scalpel would

suffice and the burden of discovery|edst at this time, outweiglise relevancy.”). This course



protects defendants from unduly burdensome and potentially unngodissavery while
providing relators an opptmity to “test the waters” and deiden the scope of discovery should
their “allegations ring true.See U.S ex rel. Spay v. CVS Caremark Corp., 2013 WL 4525226, at
*7 (E.D. Penn. Aug. 27, 2013).

In their Complaint, Relators focus on events which occurred at the south Mississippi
hospices during the Relators’ employment. Reftpecific, particularized allegations should
provide the time and scope oftial discovery. Relators haveot come forward with evidence
demonstrating that discovesfould be expanded beyond infotioa from January 1, 2013 to
December 31, 2014 relating to St. Joseph Hospice of Southern Mississippi. Accordingly, the
Court finds that, at this timéjscovery should be limited to information from January 1, 2013 to
December 31, 2014 relating to St. Joseph Hospice of Southern Mississippi.

The Court realizes that the practical effefcthis ruling may limitmuch of the discovery
in this case to information from Janudry2013 to December 31, 2014 relating to St. Joseph
Hospice of Southern Mississippi because discovery deadlineins on April 15, 20205ce
Order [73]. Local Rule7(b){2C) provides that “[a] partynust file a discovery motion
sufficiently in advance of the discovery deadlio allow response the motion, ruling by the
court and time to effectuate the court’s ordefore the discoveryeddline.” Defendants
responded to Relators’ discovegquests and raised théme period and other entities
objections on August 16, 201See [75-6]. Relators waited motlan six months to challenge

Defendants’ objection, and now, the discovéegpdline is less than one month awaly.is

> The Court previously noted thtite parties “brushed asideethdiscovery responsibilities,
without Court approval.See Order [73].



unlikely that a discovery motion could badfed, a ruling handed down, and the order
effectuated prior tthe discovery deadlirfe.
“Changing Patient Diagnoses”

Defendants argue that discoverfyinformation concerninfchanging patient diagnosis”
should be limited even further, to Augu$t2014 through December 31, 2014. Defendants
argue that Relators’ claimsecerning “changing patient djposes” arise from events which
took place no earlier than Augusf 2014 when the Centers fofedicare & Medicaid Services
issued updated guidelines concerning hospicelngisements. Indeed, in their Complaint,
Relators alleged that “Medice changed/ended reimbursemfentcertain hospice diagnosis
codes including dementia and adult failurettave, effective October 2014. Defendant
instructed staff to change tpent diagnosis tesomething that allowed reimbursemer@eé [45]
at 32. Considering Defendantshe-period objections arttie allegations in Relators’
Complaint, the Court finds that, at this tinggscovery of informton concerning “changing
patient diagnosis” should be limited to Augo$ 2014 through December 31, 2014.
Administrative Subpoena

On May 2, 2018, the Department of Healttddluman Services, Office of Inspector
General, issued an administrative subpoerefendant St. Joseph Hospice, LLC, requesting,
inter alia, the medical files for 282 @t. Joseph’s hospice patierfise Subpoena [55-1]. On
January 7, 2020, Relators served their seconof sequests for production, which consisted of

the following request:

¢ Defendants argued that the instant Motion tan@el [77] should be dmissed as untimely.
The Court, however, finds that there is sufintigme to effectuate its rulings on the instant
Motion to Compel [77] before the discoveatgadline (considering the limitations placed on
discovery).



Request No. 50: All documents providéal the United States Department of
Justice, FBI, U.S. Attorney’s Office fathe Southern Disttt of Mississippi,
Department of Health and Human Sees, or HHS-OIG by Defendants, pursuant

to any request by the foregoing United States agencies, since the filing of the
complaint in this case.

See[77-6]. On February 6, 2020, EBdants responded to thigjteest by raimg the time
period and other entities objectiocaisd arguing that the request was rad¢vant to the claims in
the ComplaintSee [77-7].

Hospice care is for people withlife expectancy of six mdm or less. Defendants assert
that the administrative subpoesaught information concernirgatients’ length of stay in
hospice. Defendants argue that sintbrmation is irrelevant to thelaims at issue in this case.
Relators argue that the subpoenas did not sisg#k information concemg patients’ length of
stay, and even if it did, the lengti a patient’s stay is related itmproper referrals to hospice.
The Court finds that this informat is relevant to Relators’ claims.

Defendants also argue thhis information should ndie produced because the
administrative subpoena sought informatitom February 1, 2015 through May 2, 2018 and
sought information from entities taide of Mississippi. The Coupteviously determined that
the allegations raised and the dbems of discovery necessitategheased approach to discovery.
Thus, the Court limited initial discovery maformation from January 1, 2013 to December 31,
2014 relating to St. Joseph Hospice of Soutihississippi. The Court, however, finds that
these limitations should not apgly the informatiorpreviously produced in response to the
administrative subpoena. This request doeplame an undue burden on Defendants, as they
previously compiled and produced the requestéamation to the Government. Defendants

should produce this information to relegavithin fourteen days.



Request for Production No. 3
Request No. 3: All documentstksi or referenced in Defendants’ Initial Disclosures.

In their Motion to Compelq7], Relators assert thatiesponse to this request,
Defendants stated they would prodpegient charts and billing recadout have failed to do so.
In response, Defendants assert firatduction of patientgharts listed in the initial disclosures
took longer than anticipated. According to Defants, many charts have been produced and the
remaining charts are being produced. Defendaatsassert that théyave now produced all
billing records from 2013 and 2014. The Court fitiust the patient charts are overdue and
hereby directs Defendants to produce thveithin fourteen days.

Various Requests for Production

In their Motion to Compel [77]Relators assert that thaethhave received no responsive

documents for the following requests for production.

Request No. 12All documents evidencing, reflecting, concerning hospice election forms
signed by patients.

According to Defendants, they have agreegdroduce the election forms for patients
named in the Complaint. The Court, hexer, finds that the election forms fat patients at St.
Joseph Hospice of Southern Mississippi from January 1, 2013 to December 31, 2014 should be
produced within fourteen days.
Request Nos. 16, 19 and 23-29hese requests seek all dowents evidencing, reflecting, or
concerning dinners with and gifpurchased for Dr. Chevis; spotickets provided to medical

directors; gift boxes sent out to referring physicians; gift cardsteeaterring physicians;
rounds of golf played with and/or paid foy St. Joseph for medical directors.

According to Defendants they have agré@roduce responsive documents from

January 1, 2013 to December 31120elating to St. Joseph Hospiof Southern Mississippi.
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The Court finds that these limitions are proper, but findsaththe production is overdue and
should be produced within fourteen days.

Request No. 26All documents evidencing, reflentj, or concerning the house account at
Bacchus Food and Drink @ulfport, Mississippi

According to Defendants, they have agréegroduce responsive documents from 2013
to 2014. The Court finds that tHimitation is proper, but findthat the production is overdue
and should be produced within fourteen days.

Request No. 27All documents evidencing, reflecting; concerning claims submitted to
Medicare for patientglentified in paragraphs 47, 48, #bthe Second Amended Complaint.

According to Defendants, they have agraegroduce the claims submitted to Medicare,
but Relators have not yet providda: full names of the patients identified in the Complaint. The
Court finds that Relators shouldopide the names of the patients within three days of the date of
this order and Defendants should produce the clairbmitted to Medicareithin fourteen days
of the production of the names.

Request No. 28All documents evidencing, reflecting; concerning claims submitted to

Medicare for patients referred to St. JosbpiMedical Directors.Please provide this
information by individuaMedical Director.

According to Defendants, they have agree@roduce referral and claim documents for
the patients identified in the Complaint tbe years 2013 to 2014. The Court, however, finds
that the referral and claim documentsdbrpatients at St. Joseph Hospice of Southern
Mississippi from January 1, 2013 to Decemhkr2)14 should be produced within fourteen
days.

Request No. 31All documents evidencing, reflentj, or concerning the bonus paid and

associated claims for payment to federal payarthmpatient identified in paragraph 54 of the
Second Amended Complaint.

11



Defendants assert that they have prodwadledf this informaion. Thus, concerning
Request No. 31, the Motion to Coelpis denied as moot.

Request No. 35AIl documents evidencing, reflecting, concerning claims for payment to
federal payers for patients listed in pagggdr 59 of the Second Amended Complaint.

Defendants assert that all billing recovdsich could be found for these two patients
during the relevant time ped have been produced. Thus, concerning Request No. 35, the
Motion to Compel is deed as moot.

Request No. 38All documents evidencing, reflecting, aoncerning instruction, policies, and or

communications to change draosis codes for patients witlon-payable codes Debility 799.3,
780.79, R53.81 and Adult Failure to Thrive 78 R®2.7 to a payable diagnosis code.

According to Defendants, they have agréeg@rovide responsive documents from
January 1, 2013 to December 31120elating to St. Joseph Hospiof Southern Mississippi.
The Court finds that these limtions are proper, but findsaththe production is overdue and
should be produced within fourteen days.

Request No. 39AIl documents evidencing, reflecting, encerning medical records and billing
for patients listed in paragraph @0the Second Amended Complaint.

According to Defendants, the billing recerfibr these patients %@ been produced, and
the patient charts are being formatted for prdidac The Court finds that the patient charts
should be produced within fourteen days.

Request No. 40All copies of the Email from CE®at Michell to St. Joseph Executive

Directors with the attachmefinvalid_Diagnosis_Codes 100214" mentioned in paragraph 68 of
the Second Amended Complaint aldreplies to that email dorwards of that email.

Defendants assert that they have agregudduce the email, but have been unable to

find it. The Court finds thahe subject email should beopluced within fourteen days.

Request Nos. 41 and 42All documents evidencing, reflecgnor concerning medical records
and related billing for all pagints who had their diagnosisaztged from Dementia or Adult
Failure to Thrive to Alzheimer’s.

12



Defendants argue that thejuest is unduly burdensome besa it is not possible to
determine which patients had their diagnosesgbd without looking tlmugh every patient file.
According to Defendants, they have agreeprtmluce the charts for the patients named in the
pertinent allegations in the Complaint. eT@ourt, however, findhat Defendants should
produce responsivieformation forall patients at St. Joseph Haospiof Southern Mississippi
from August of 2014 to December 31, 2014. Tgrisduction should be made within fourteen
days.

Request No. 47All documents evidencing, reflecting; concerning that indicate any

communication, directive policgnd/or procedure regarding St. Joseph providing Aricept,
Namenda, or Excelon patchespttients with Alzheimer’s.

According to Defendants, they have agraegdroduce responsive documents. The Court
finds that the production @sverdue and should be prashd within fourteen days.
Request No. 48All documents evidencing, reflecting; concerning medical records and

corresponding billing infonation for parties sdorth in paragraph 76f the Second Amended
Compliant.

Defendants assert that they have agreguidduce responsive documents. According to
Defendants, they have produced tiilling records for these patients and are in the process of
producing the patient charts. The Court finds that the patiantscshould be produced within
fourteen days.

Request No. 49The complete patient file, includiredl hand-written and electronic medical
records and related billing payers for all patients set foiththe Second Amended Complaint.

According to Defendant, they have agréegroduce responsive documents and have
produced claims information félhe named patients. Defendaats also in the process of
producing patient charts for thmpatients who were named in Relators’ “improper referrals,”
“changing patient diagnoses,” and “quality of patient care” allegatiDe$endants assert that

Relators have not provided of the patients’ names.
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The Court finds that Relators should provide names of the patients within three days
of the date of this order and Defentiashould produce the patient chartsdlbpatients named
in the Second Amended Complaint within fourteen daytk@production of the names.
30(b)(6) Deposition of St. Joseph

On February 7, 2020, Relators filed a Notice of 30(b)(6) Deposition of St. Joseph
Hospice, LLC [74], identifying tinty-three topics of inquiry.In their Motion for Protective
Order and to Quash [75], Defemda argue that the Notice [7dhould be quashed because (1)
all of the topics are too broad and lack specifiqi@y certain topics are dnrelevant to claims
which have been dismissed; &i3) Topic No. 32 concerns a priqui tam action which is
irrelevant to this action.

Fed. R. Civ. P. 30(b)(6) allows a partyrtotice the deposition of a corporation and to
specify the areas of inquiry. The IRwstates, in part, the following:

In its notice or subpoena, a party mayneaas the deponent a public or private

corporation, a partnership, an assooiatia governmental agency, or other entity

and must describe with reasonable patéidty the matters for examination. The
named organization must thafesignate one or morefficers, directors, or
managing agents, or designate other@esvho consent to testify on its behalf;

and it may set out the matters on wheath person designated will testify.

Fed. R. Civ. P. 30(b)(6).

“The duty to present and prepare ddrBO(b)(6) designee goes beyond matters
personally known to that designeeto matters in which thatesignee was personally involved.
The deponent must prepare theigaee to the extent matterg aeasonably available, whether
from documents, past empl@g& or other sourcesBrazos River Auth. v. GE lonics, Inc., 469
F.3d 416, 433 (5th Cir. 2006). The notice, howewarst specify the areas of inquiry with

reasonable particularity. If thetice does not meet this reqament, a party may seek a

protective order pursuant to Fed. R. Civ. P. 26R)le 26(c)(1) providethat “[t]he court may,
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for good cause, issue an order to protectrtyma person from annoyance, embarrassment,
oppression, or undue burden or expense . . olrtS, however, are mindfttat the discovery
rules should be accorded broad and liberatrimeat to achieve their purpose of adequately
informing litigants in civil trialsHerbert, 441 U.S. at 177. “It is we#istablished that the scope
of discovery is witin the sound discretion of the trial coufefeeman, 566 F.3d at 341.
Defendants argue that the deposition toplusuld be quashed because they cover 2013
to the present and all of the hospice locatidbsensistent with the Court’s rulings on written
discovery, the Court finds that, this time, the areas of inquishould be limited to information
from January 1, 2013 to December 31, 2014tirejao the hospices in Mississippi.
Additionally, the Courfinds that Topic No. 4, which concerns “changing patient diagnosis
codes,” should be limited to information from August of 2014 to December 31, 2014.
Defendants argue that Topic Nos. 13, 21, 28, 20 are relevant to dismissed claims.
Defendants point out that ti@ourt dismissed Relators’aiins related to backdated
Certifications of Terminal lllass and face-to-face attestatiodsee Order [61]. In their Response
[81], Relators explain that their topics should betinterpreted to inabe dismissed claims.
Relators specifically state théey will not inquire about the “dismissed allegations regarding
backdated CTlIs and/or Face-to-Face Allegatem#/or Continuous Care Allegations.”
Defendants also argue thaetfollowing topics are irdevant to this action:

Topic No. 15: The corporate structure andtreteships of St. Joseph Hospice and St. Joseph
Holdings and their affiliates and subsidiaries.

Topic No. 32: Defendant’s prior False Claimst Aettlement and corporate integrity agreement
with the United States.

" As the Court previously explained, the Cour dot apply these limitations to the information
previously produced in response te May 2, 2018 administrative subpoena.
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Concerning Topic No. 15, Relators argue thaihguiry into the corporate structures and
relationships of the business entities is neededdar to identify the dities responsible for the
wrongful conduct. The Court findbat Topic No. 15 is relevant and should not be quashed.

Concerning Topic No. 32, Relators arguatttine information concerning the prigui
tam action are relevant to Defendants’ knowledgéhefFalse Claims Act and their knowledge
concerning the submission of false claims to®wwernment. The Coufihds that Topic No. 32
is relevant and should not be quashed.

Defendants also argue thatta@ topics are too broad andkaspecificity. These topics
include Topic Nos. 1, 2,4, 6,7, 8,9, 11, 14, 17, 18, 20, 24, 25, and 26. In their Response [81],
Relators provide clarification fanany of the topics. In theReply [84], Defendants recognized
this, stating that Relators “describe the topics they intend to question Defendants about
differently, and with more specifigit than the 30(b)(6) Notice did.”

Local Rule 37 states that “[b]efore serviceaadiscovery motion, counsel must confer in
good faith to determine to what extent the éssuquestion can begelved without court
intervention.” Additionally, Fed. R. Civ. P. 26(@quires that a motion for protective order
must include a certification thte movant has in good faith cenfed or attempted to confer
with other affected partgein an effort to resolve the dispuwithout court action. The parties’
briefing reveals that they havailed to confer in good faitboncerning the 30(b)(6) deposition
notice and the specificity of Topic Nos. 1, 2647, 8, 9, 11, 14, 17, 18, 20, 24, 25, and 26.

Thus, the Court denies the Motion [75] as to Topic Nos. 1, 2, 4,6, 7, 8,9, 11, 14, 17, 18,
20, 24, 25, and 26 and instructs the parties to camigood faith within seven days to resolve

their disputes concerning these topics. Movingvésd, Relators should note that unless they are
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simply seeking the most basgeneral information from the pgenents concerning these topics,
they should describe theptics with specificity.

IT IS, THEREFORE, ORDERED that:

1. The Motion for Protective @er and to Quash [75] GRANTED in part and
DENIED in part aset forth herein.

2. The Motion to Compel [77] is GRANTED jpart and DENIED in part as set forth
herein.

SO ORDERED this the 16th day of March, 2020.

s/Michaell. Parker
UNITED STATESMAGISTRATE JUDGE
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