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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSI PPI
EASTERN DIVISION

BRANDON SUMRALL PLAINTIFF
V. CIVIL ACTION NO. 2:17-CV-48-KSMTP
ENSCO OFFSHORE COMPANY DEFENDANT

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the gaftcross-motions for summary judgment and
Defendant Ensco Offshore Company’s (“Ensco”)tido to Strike Plaintiff's Affidavit. For the
reasons below, the Court finds that Defendaiigion to Strike is notvell taken and should be
denied; Defendant’s Motion foSummary Judgment gganted in part and denied in part; and
Plaintiff Brandon Sumrall’'s Midbon for Summary Judgment is not well taken and should be
denied.

|. BACKGROUND

Plaintiff Brandon Sumrall was t@d by Pride International, Inim 2005 as a roustabout on
one of its rigs, the Deepwatéhunderhorse. Sumrall Aff. § 2, EQNo. 34-1. Sumrall is a member
of the Mississippi National Guartd. T 3. In 2007, he took military leave and returned in 2008.
Id. Sumrall took military leave again imde 2011 when he was deployed to Kuwlait.Shortly
after he left, Ensco, the Defendant, acquired Plai€] 4.

On March 1, 2012, Sumrall emailed Tommy Ellisquesting a new paii of contact in
Ensco’s Houston office, as he had trouble reaghinyone there via phone or email. March 2012

Email Chain Between Sumrall, Ellis, and PhillppsECF No. 32-5. Ellis forwarded the email to

L1t is unclear from the record what position Ellis held withimsco. In his declaration, Sumrall submits that Ellis was
a rig clerk, Sumrall Aff. § 6, while Ensco calls him a &gfrepresentative on the Thurderhorse rig.” Def. Ensco
Offshore Co.’s Mem. Brief Supp. Mot. Summ J. 5, ECF No. 33.
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James Phillips, the rig training supervisor, whkealsSumrall what information he needed and
told him to send his response to a shared email acdduat 1. Sumrall responded that he was
having pay issuésand that he wondered if Ensco wasrj because some of his friends were
looking for jobs upon their returid. Phillips responded that the eterk was handling pay issues

and stated that Ensco was hiring. Email from James Phillips to Brandon Sumrall (Apr. 1, 2012),
ECF No. 32-6. Phillips provided Suatrwith the rig clerk emailld.

On May 2, 2012, Sumrall and Derek Sykasjg clerk, spoken the phone regarding
Sumrall returning to the Thunderhorse. Sykes then emailed Laurie Hayward, an HR employee, the
following:

| just got off of the phonevith Brandon Sumrall, a dustabout that used to be

assigned to [Thunderhorse] before he depolyed [sic] to Irag with the Army a

year ago. He just got back to the states yesterday, and is looking to possibly be
ready to come back to work the first&iine. Do you think heould possibly fill

one of these openings? He shoulddngng you and/or Faunn a call sometime

today.
May 2, 2012 Email Chain 2 (Mag, 2012 at 11:17 A.M.), ECF No. 32-10. Sykes then emailed
Sumrall contact information for several HR eoy®es, including Laurie Hayward, and stated, “As
discussed on the phone, I think it would be liegbu contacted Lauriélayward first and then
Faunn Davis.” Email from Derek Sykes to Brandmmrall 2 (May 2, 2012 at 11:38 A.M.), ECF
No, 32-12.

That afternoon Hayward replied to Sykes’saéinfPer Shawn Smith, [Sumrall] can return
to the TH. Do you want to plug him into Crdwarriving on 25 May? Are you going to contact

him? Do you have his info?” May 2, 2012 BiM@hain 1 (May 2, 2012 at 4:18 P.M.), ECF No.

32-10. Shortly after, Sykes forwarded Hayward's response to Sumrall. Sykes wrote:

2tis undisputed that Ensco and Pride had different phgig®for employees on military leave. The details of such
pay dispute are not relevant to Plaintiff's claims under USERRA and Plaintiff has not pointed the Court to any other
viable causes of action.



“Brandon, Please see the below email...this willymui on D Crew with David Pineda. Just stay
in contact with Laurie Hayward and my relieGtephen Richardson as to when you will be ready
to return to the rig.” May 2, 2012 Email Chain 1, (May 2, 2012 at 4:39 P.M.) ECF No. 32-10.

On June 9, 2012, Richardson, the othgwcterk, emailed Hayward again:

| spoke with Brandon Sumrall today ahe is needing a few classes before

returning to work. . . . | do not haviee email address for De’Janero CodGpar|

would send it myself. Also, Mr. Sumrall going to be sending a drill schedule for

upcoming drills. Mr. Sumrall is requesting a contact number for someone in the HR

department. If you could pleaseply with a name and nin@r so he might be able

to get some questions answered by HR.

Email from Stephen Richardson to Laurieyiard 1 (June 9, 2012), ECF No. 32-14. Two days
later, Richardson sent Sumrall the contactrimi@tion for Meghan Stee&mail from Richardson

to Sumrall (June 11, 2012), ECFoN32-15. Sumrall has alleged that he tried to call Ensco
employees, but never received a response. Althougireluinitially testified that he could not
remember who he had called or when he made ta&lbas recently submittéd an affidavit that

he called Ensco personnel several times over the weekend of June 15-17, 2012, Father’'s Day
Weekend and left messages that wereeinirned. Sumrall Aff. 16, ECF No. 341.

Sumrall has submitted that since his calls were not returned, “I concluded the Ensco did
not want me back.td. § 17. Sumrall reported Ensco’s faguto reinstate him to the Employer
Support of the Guard and Reserve (ESGMR)Y 18. Ombudsman Ronald ke told Sumrall that
he should drop the matter anatfEnsco would terminate hiifnhe filed a complaintld. At some
point after, Sumrall got a jotboing maintenance work on a farid.  20.

On February 27, 2013, Ensco HR employeescadtthat Sumrall wastill listed in the

system as on military leave. Feb. 27, 2048 15, 2013 Email Chain 4, ECF No. 32-16. The

31t is unclear from the record as to what position Cooper held within Ensco.
4 Such portions of the affidavit are the subject of Ensco’s Motion to Strike [38], discussed below.
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parties dispute whether Ensco attempted to contact Sumralllthgiemail from Jason Ortiz
stating he called Sumrall twice without respgn&umrall Aff. § 24 (Sumrall stating he never
received a call from Ensco after June 2012). J&stim, an HR employee wte that he spoke to
Sumrall’'s mother that montkeb. 27, 2013-Mar. 15, 2013 Email Chain 4. She informed him that
Sumrall was no longer actively deplaland that he had tried to cant the rig to return but gave
up after being unsuccessfid. Ensco then terminated Sumrali an employee, effective March
3,20131d. at 1.

In April 2017, Sumrall filed suit against Ensalbeging violations of the Uniform Services
Employment and Reemployment Right Act (USERRA) for failing to promptly reinstate him,
wrongful termination based on his membershiphie Mississippi Nationabuard, and failure to
give him a COBRA notice. Compl. {1 26-28, EQB. 1. Both parties have filed motions for
summary judgment and Ensco has also filed aandb strike portions ddumrall’'s Declaration.

[1.MOTION TO STRIKE [38]

Defendant has argued that two paragraphsah#f's affidavit should be struck as they
conflict with Plaintiff's previous deposition tésiony. The Sham Affidavit Rule states that “a
plaintiff may not manufacture a geine issue of material fact [in defending a motion for summary
judgment] by submitting an affidavit that jp@aches prior testimony without explanatiddde ex
rel. Doe v. Dallas Indep. Sch. Dis220 F.3d 380, 386 (5th Cir. 200;W.S. Erectors, Inc. v.
Infax, Inc, 72 F.3d 489, 495 (5th Cir. 199&)bertson v. T.J. Stevenson & C649 F.2d 223, 228
(5th Cir. 1984). Nevertheless, “[w]hen an affidawerely supplements rather than contradicts
prior deposition testimony, the court may considerdfiidavit when evaluating genuine issues in
a motion for summary judgmentS.W.S. Erectors, Inc72 F.3d at 496. Furthermore, the Court

“cannot disregard a party’s affidavit merely bexaut conflicts to some degree with an earlier



deposition."Kennett-Murray Corp. v. Boné22 F.2d 887, 893 (5th Cir. 1980). In such cases, there
is merely an issue of credibility, which must be resolved by the lidinat 893, 894. In contrast,
when an affidavit attempts to create a sham issue, to the point that the court may brand it as
“bogus,” the Court may disregard such sham affidéditat 894.

In its Motion to Strike, Ensco has objected to the following statements in Sumrall’s
affidavit:

15. .. . | called the home office multiple times but nobody responded to my
voice messages

16. Over the Father’'s day weekend of June 15-17, 2012, | made repeated calls
to Ensco personnel about returning to work. | left messages, but nobody
ever called me back.
Sumrall Aff. 1 15-16, ECF No. 32-2. Defendant Ensiues that this is plainly contradicted by
Sumrall's deposition testimony. Inshdeposition, Sumrall testifiedahhe did not keep notes of
his phone calls to Ensco, Sumrall Dep. 54:2%553:4-11, ECF No. 3&; that he did not
remember when he made his first or last phone call to Ensco or who heidabéc 9-56:3, and
that he was unable to remember the nushiher called or what voicemails he léét. 72:18-22.
After stating that he could not recall “rightf é¢he top of my head” whether he had any phone
conversations with anyone from Ensco aftanel 11, 2012, Plaintiff téfied that the last
communication he had with Ensco was the JUhe2012 email from Stephen Richardson giving
him Meghan Steed’s contact informatioa. 89:6-18. Sumrall testifiethat he did not remember
if he called Steed, stating “I'm not g to lie and say | did and | didn’tid. 101:20-102:8.
The Court finds that such statements aresnéiciently contradictoy to warrant striking
portions of the affidavit. Sumrall’s testimony isy fitne most part, that he did not remember the

dates of any calls or who he called. Sumrall hdmrstted that he subsequently realized he made

calls on Father's Day Weekend, ahét he looked up the date. TBeurt, therefore, finds that



there is no “inherent inconsistency” betweendffeavit and the deposition testimony. The fact
that Sumrall could not initially remember makinglls after the June 11 email is an issue of
credibility that is best determined by ayjuTherefore, Ensco’s Motion to Strikedsnied.

Ensco has argued that if the Court decliteestrike paragraph$5 and 16 of Sumrall’s
affidavit, the Court should reopen discovery sat tBnsco may question Sumrall about the creation
of his affidavit and whether the changes came fhomm or his attorney. Ensco did not make this
argument in its original motion; therefore, the Court need not consid&istArms Inc. v. Vai,

383 F.3d 287, 292 (5th Cir. 2004) (quoti8gdN. Bell Tel. Co. v. City of El Pas#46 F.3d 541,
545 (5th Cir. 2003)). Therefore, such requesteisied.®

[11.MOTIONSFOR SUMMARY JUDGMENT

A. Claim under 88 4311 of USERRA

Sumrall’'s Complaint alleges that Enscolated § 4311(a) of USERRA. An employer
violates this section when, “membership, amilan for membership, service, application for
service, or obligation for service in the umifeed services is a motivating factor” in an
employment decision. 38 U.S.C. § 4311(c). Towex, the plaintiff musshow that the employer
motivated by “antimilitary animus Staub v. Proctor Hosp562 U.S. 411, 422 (2011Bradberry
v. Jefferson Cty., Text32 F.3d 540, 551 (5th Cir. 2013). Eostzgues that Sumrall has produced
no evidence of antimilitary animughe Court agrees. Sumrall did not respond to any of Ensco’s

arguments regarding this clafivks the party with the burden of proof, Sumrall is required to come

5 Furthermore, the Coufinds Ensco’s cited cas@yalker v. George Koch Sons, In2:07-cv-274-KS-MTP, 2008

WL 4341379, at *3, (S.D. Miss. Sept. 18, 2008), to be distinguishabi®alker, a deponent madene substantive
changes to his deposition testimony tigb the errata sheet. The Court fourat the changes were permissible under
Federal Rule of Civil Procedure 30(e), but that reopettisgdeposition was a permissible remedial measure under
Rule 30. This case does not involve Rule 30, nor is it an extreme caééaliker

6 Rather, Sumrall only responded to arguments regarding the claim under §§ 4312 andhiéBMBaws/not specifically
alleged in his complaint. While Ensco urges the Court to ignore Plaintiff’'s arguments regarding this claim since it was
not specifically alleged by statute number, the Court dedmds so, as it is clear from the complaint that Sumrall

was making a claim for reinstatement.



forward with evidence to support his claims to defend against a motion for summary judgment.
Because he did not do so, the Court wilant Ensco’s Motion for Summary Judgment with
respect to the claim undg 4311 of USERRA.

B. Claim under 88 4312 and 4313 of USERRA

Section 4312 “protects the employment of thetarning to their former civilian jobs after
temporary military duty.”Bradberry, 732 F.3d at 545. Section 43pBovides that “a person
entitled to reemployment undsection 4312, upon completion af period of service in the
uniformed services, shall be promptly reempbbirea position of employment.” 38 U.S.C. § 4313.
USERRA'’s regulations providedh*[p]Jrompt reemployment’ reans as soon as practicable under
the circumstances of each case[, but a]bsensual circumstances reemployment must occur
within two weeks of the empyee’s application for reemployment.” 20 C.F.R. § 1002.181 (2017).

In order for a member of the military to hathe right to re-employment when returning
from service, he must show (1) he gave adeamatice of his service to his employer, (2) his
cumulative length of absences does not exceeg@aes, and (3) he submitted “an application for
reemployment” to the employer within ninet90j days after the completion of the period of
service. 38 U.S.C. § 4312(a), (e)(1)(Ix is undisputed that thest two requirements have been
met. Ensco only argues that Sumrall cannot shavite met the requirement of “application” for
reemployment.

The parties have not cited any Fifth Citcaase law describing what constitutes an
“application” for re-employment. The Court, upigmown search, has not found any either. Ensco
has cited cases from the Sixthy8eth, and Eighth Circuits, which kiathat a court must make “a
case-by-case determination focusing on the intent and reasonable expectations of both the former

employee and employer, in light of all the circumstanc8blddle v. Superwood Coy@@58 F.2d



437, 439 (8th Cir. 1988) (citinBaron v. United States Steel Cqrp49 F. Supp. 537, 541 (N.D.
Ind. 1986)). The applicable regulations state: ‘daplication for reemployment need not follow
any particular format. The employee may apptglly or in writing. The application should
indicate that the employee is a former employee returning from service in the uniformed services
and that he or she seeks reemployment with pre-service empyer.” 20 C.F.R. § 1002.118
(2017). The regulations further provide: “Thgplcation must be submitted to the pre-service
employer or to an agent or representative of the employer whapipasent responsibilityfor
receiving employment applicahs. Depending on the circumstancesch a person could be a
personnel or human resources offjaara first-line supervisorfd. 8 1002.119 (emphasis added).
While a formal, written application is not alwasejuired, a “mere inquiry” is not sufficiend.;
Lacek v. Peoples Laundry €84 F. Supp 399 (D. Pa. 1950) (visiting supervisor and inquiring as
to conditions in plant not sufficient).

As recognized by the Second Circuit, “[o]nly two cases have held that an employee’s
demand for reinstatement after a period ofitany service was too ambiguous to meet the
requirements of USERRASerricchio v. Wachovia Sec., LL658 F.3d 169, 181 (2d Cir. 2011).
The Second Circuit Court of Appeals continued:

The first,Baron v. United States Steel Cqrf49 F. Supp. 537 (N.D. Ind. 1986),

involved a plaintiff who vidied his former employema notified it that ‘he was

going to try to go to college and thathi did not succeed in getting admitted to

college, he would come back to USX and refjueork.” The distrct court held that

this was not an unconditional demand feemployment, and therefore, was not

effective to trigger the plaintif§ right to reemployment. ThenlficGuire v. United

Parcel Servicel52 F.3d 673 (7th Cir. 1998), thev®ath Circuit upheld a grant of

summary judgment to a defendantmayer under USERRA when the employee
had only casually inquired about the prases for obtaining reemployment, and

7 Several of the cases Ensco relies on require that the application be made to somemtealvihthorityto hire the
returning veterartHayse v. Tenn. Dep’t of Conservatig®0 F. Supp. 298 (E.D. Tenn. 1989) (“The [employer] has a
right to expect that notice be received by someuwne is in fact in alecisions-making positiong., someone who is
able to hire the returning veteran Sge McGuirel52, F.3d at 677 (adopting the reasoningaysg. The above cited
regulations were put into place after these cabes; the Court finds them to be controlling.
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when the employer responded, directing boncontact the HR supervisor, he filed
suit instead of acting as instructed. The tbetd that the plaintiff's casual inquiry
into theproceduredor obtaining hisgb was not ‘an application for reemployment’
as required by USERRA.

Ensco relies heavily on the McGuire caseMbiGuire, the returning veteran only contacted
his supervisor regarding tipeocedures for reemploymeid. at 675. The superas stated, “The
law specifies there are no requirements for reemployment. Please touch bases w/ Ed LeBel (HR)
upon your return. Look to see youd. The employee never contacted LeBel.Instead, he took
the letter to mean that UPS was not required to reemployidhisfter he and the supervisor left
phone messages for each other, McGuire filed slithe Seventh Circuit found that UPS would
not reasonably expect to receive notice of an application from such employees when it had a
personnel departmend. at 677. It stated,

Large employers like UPS cannot be expetdddain all of their supervisors in the

intricacies of employment law—that iwvthey create personnel departments. We

can expect UPS to train its supervistirsefer personnel matter to those who are
trained to handle them properly. Tlgsprecisely wht happened here.

All of Sumrall’s relevant contact with Eno was through two rigetks, Derek Sykes and
Stephen Richardson. As noted, in May 2012, Surspake on the phone with Sykes about coming
back to work on the Thunderhorse. Sykes emailagward in HR, asking if Sumrall could fill a
job opening. Sykes then emailed Sumrall conitafcirmation for several HR employees, stating
that some of the phone numbers rbayincorrect so email would liee best form of contact. That
afternoon, Hayward emailed Sykes stating that Slimes approved to return to work at the end
of May. Sykes forwarded that email to Sumraltiaold him to stay in touch with Hayward and

the other rig clerk, Stephen Richardson.



On June 9, 2012, Richardson, the other regyk;lemailed Hayward again, stating that
Sumrall needed a few classes Ibefoe could return to work. Hesked Hayward to send a contact
number for someone in HR, so that Sumrall cdw#lde some questions answered. Two days later,
Richardson sent Sumrall the contact inforimatior Meghan Steed. Email from Richardson to
Sumrall (June 11, 2012), ECF No. 32-15. Sumrall hagedi¢hat he tried to call Ensco employees,
but never received a response.

Ensco argues that Sumrall’'s only contact was with the rig clerks, and that such
communications do not constitute an applicatiarré@mployment because they were insufficient
to give notice to Ensco. Enssabmits that since it isuch a large orgaration, notice to those
employees should not constitute notice to the entrapany. Ensco further argues that “even if
such actions could be deemedhave initiated the process, Sumrall’s failure to contact HR
representative Meghan Steed amdstherwise complete the reqed training should preclude a
finding that Sumrall made anpglication’ for re-employment.” Ensco’s Mem. Brief Supp. Mot.
Summ. J. 18, ECF No. 33.

In response, Plaintiff simply paois out that after Sumrall askédhe could return to work,
Ensco initially gave him a start date of W25, 2012. Email # 14 from Derek Sykes to Brandon
Sumrall (May 2, 2012), ECF No. 34-Rlaintiff continuesIf Sumrall’'s requesto return to work
was not a sufficient ‘application,” &m Ensco would have never givemha date to return to work.”
Pl.’s Reply Supp. Mot. Sum. J. 1, ECF No. 45.

In ruling on Ensco’s Motion for Summary Judgmhehe Court must construe the evidence
in favor of the non-movant, Sumrallhe Court finds that there is @sue of fact as to whether
Ensco received notice of Sumrall’'s demandrEemployment. The undisputed evidence shows

that Sumrall had informed twaogriclerks that he wanted to beemployed. Ensco had previously
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told Sumrall that rig clerks handled some iRues, including questions about pay. Email # 9
from James Phillips to Brandon Sumrall (Afr.2012), ECF No. 34-2. Furthermore, it appears
that Laurie Hayward and Shawn Bmin the HR department hadtice of Sumrall’s request, even
though Sumrall did not contact them dirgctin contrast to the supervisor McGuire, the rig
clerks did not appear to entirafiefer to HR personnel, and Sutthchd more than simply request
information about the procedures for reempieyt. Therefore, Ensets Motion for Summary
Judgment islenied with respect to t claim under 88 4312 and 4313.

In ruling on Plaintiff's Moton for Summary Judgmeé the Court must again construe the
evidence in favor of the non-movant, Ensco. Wlile evidence Plaintiff has submitted is enough
to defeat Ensco’s Motion for Summary Judgmeotstruing it in the ght most favorable to
Ensco, the Court finds that theaee issues of facs to whether Ensco did ignore Sumrall’'s
attempts to contact the HR representativesvag directed to and whether Sumrall reasonably
believed that his “applation” was complete. Therefore gititiff’'s Motion for Summary Judgment
is alsodenied.

C. Liquidated Damages

Ensco has also moved for summary judgmestto Plaintiff's rguest for liquidated
damages. A claimant may recover additionquillated damages “equal to the amount of lost
wages and benefits if the court determines tth@temployer’s failure to comply with [USERRA]
was willful[, meaning] the employer either knew showed reckless disregard for whether its
conduct was prohibited by RERRA].” 20 C.F.R § 1002.312 (20138 U.S.C. § 4323(d)(1)(C).
Neither party has submitted Fifth Circuit case law on this point, and there is not much caselaw to
be found in general, as the liquidated damagesision was not a padf the VRRA, USERRA'’s

predecessoFink v. City of New YorkL29 F. Supp. 2d 511,523 (E.DW 2001) (noting there was
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“a dearth of caselaw” in any Circuit regarding timterpretation of 8 4323(d)). Several courts,
facing such, have taken the liquidated damsag&ndard from the Age Discrimination and
Employment Act.Serricchiq 658 F.3d at 193ylontoya v. Orange Cty. Sheriff's Dep387 F.
Supp. 2d 981, 1022 (C.D. Ca. 201Bgvis v. Crothall Servs. Grp., In@61 F. Supp. 2d 716, 735-
36 (W.D. Penn. 2013).

Based on such, courts have held “[i]t is not enough to show that the employer knew that
the [law] was ‘in the picture’ or that the employacted without a reasonable basis for believing
that it was complying with the statuteSkalka v. Fernald Envt’'| Restoration Mgmt. Corp78
F.3d 414, 423 (6th Cir. 1999) (citingcLaughlinv. Richland Shoe Co486 U.S. 128, 132-34
(1988)). “If an employer acts ‘reasonably andyood faith in attempting to determine whether
[its] plan would violate’ the law at issy liquidated damages are not appropriakeéhler v.
PepsiAmericas, Inc268 F. App’x 396 (6th Cir. 2008) (quotingrans World Airlines, Inc. v.
Thurston 469 U.S. 111, 129 (1985)). The burden is on the plaintiff to show willfulivesse v.
Willis, 259 F. Supp. 3d 1007, 1016 (D. S.D. 2017) (cibagyis 961 F. Supp. 2d at 736).

Ensco has argued that there is no evidencettaeted willfully. In response, Plaintiff has
cited two casedylace v. EllisandSerricchio v. Wachovia Securities, LL@h Mace v. Ellis the
plaintiff Keishia Mace returned to her job after military training, only to be told that she had been
replaced. 259 F. Supp. 3d 1007, 1012-13 (D. S.D. 204&9e immediately told her employer that
its actions violated federal lawd. at 1013. Her employer then attetegb to telephone her, but she
did not answer the phone as she wantedpeak with her attorney firdd. at 1013-14. Three
weeks after her request for reemployment, theleyer wrote her a lettasffering to place her
back on the schedule, as another employee hadidu#t 1014. The district court held that the

employer’s actions were willful, as the employas on notice that she was asking not only for
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reemployment, but that by denying her thaémployment, she believed defendants were in
violation of the law.”ld. at 1022. Although the employer did attempt to telephone Mace and she
did not answer, the court notedhttihe employer could have left her a voice message offering to
reemploy her or texted her th&d. Further, the employer waitedrée weeks to vite her a letter
offering to reemploy her and only when another employee haddjuuch constituted reckless
disregard for her reemploymierights under USERRA.

In Serricchio v. WachovjaMichael Serricchio returned frodeployment and sent a letter
requesting reinstatement. 658 F.3d 169, 177GRd2011). The employer did not respond for
almost two months, and when it employed Serricéliout four months later, it was not on the
same level as his previous employméaht.Testimony of the manager in charge of military leave
showing that she was aware the USERRA requipedmpt” reinstatement, along with the fact
that the employer did not respondSerricchio for months, led thestiiict court to conclude that
there was evidence to support a jury’s finding of willfulnégsat 191. The Second Circuit Court
of Appeals, affirming, noted that the employeffered no evidence to excuse its failure to
‘promptly’ reinstate Serricchias required by USERRAIUY.

The Court finds both of these cases to eedint from the one at hand. The undisputed
evidence shows that Ensco gave Sumrall a tentagtuen date the day that he called Derek Sykes
to discuss coming back on thé@udnderhorse. Ensco gave Sumaalhtact numbers and told him
to email HR employees, as some of the numbers may not work. Instead, Sumrall’s testimony is
that he called several numbers, that he never recesd a call back. There is no evidence that
Ensco was aware or reckless ttee possibility thatit was violating Sumrall's rights under

USERRA. Ensco’s failure to reemploy Sumrallpeprs to be negliger, not recklessness.

13



Therefore, Ensco’s motion granted to the extent is asks the Court to dismiss the claim for
liquidated damages.
D. Laches

While USERRA has no statute of limitations, courts have permitted the affirmative defense
of laches to prevent injustice. To invoke theligaple doctrine of lads, Ensco “must show an
inexcusable delay in assertingight and undue prejudice to [En$as a result of that delay.”
Rogers v. City of San Antoni®92 F.3d 758, 773 (5th Cir. 2004).4€0 argues that it is entitled
to summary judgment based on this affirmative defense.

1. Inexcusabl®elay

Ensco submits that it is undisputed that ldst communication beegn Ensco and Sumrall
was in June 2012 and that the first notice Emsceived of Sumrall’'slaim was on April 3, 2017,
when Sumrall filed his Complaint. Email froRichardson to Sumrall @une 11, 2012), ECF No.
32-15; Sullivan Aff. § 12, ECF No. 32-2. Ewmsalso points out that while Sumrall did
communicate with an Ombudsman, Roland Kellefune and July 2012, Sumrall did not express
his complaints to Ensco, and Keller did not conEatgco either. Further, there is no evidence that
Ombudsman Keller and Sumrall copesded after July 23, 2012. Theyed, it is undisputed that
Plaintiff waited almost five (5years before giving Ensco any indtion that he was going to assert
his rights under USERRA.

In response, Sumrall does not dispute arth@fbove. Rather, halamits that “Keller was
not helpful and encouraged Sumralnhisic] to drop the matter and move &Pl.’s Resp. Mot.

Summ. J. 1, ECF No. 43 (citing Sumrall Aff. § 18, ECF No. 34-1). Sumrall also submits that he

8 Sumrall has also submitted that Keller told him thdteffiled a complaint, Enscoawuld fire Sumrall. Fear of
retaliation has been held to be an excuse for delay in asserting a right. Nevertheless, Sumrall found a new job in July
2012; therefore, Sumrall could not reaably fear retaliation. Thus, the Coumdis such allegation to be immaterial

to its analysis.

14



contacted an attorney in October 2012, but thatitorney “told Sumrall that he was not aware
of any legal remedy.Id. (citing Sumrall Aff. § 21). Sumrall gives no reason for any further delay.
Such does not constitute excusable delay. Toerethe Court finds that Ensco has shown that
there are no disputed facts with regard to Plifimtilelay in asserting kirights against Ensco and
that such delay was inexcusable.

2. UnduePrejudice

Nevertheless, passage of time alone is not sufficient. To prove the equitable defense of
laches, Ensco must also show that it will suffadue prejudice as a result of Plaintiff's delay.
This has been described as a “sliding scale” wlthkiee longer the plainti delays in filing her
claim, the less prejudice the defendanstehow in order to defend on lacheSrhith 338 F.3d
at 734. Prejudice must be “material, meaning ie&t# the substantial rights of the defendant to
such a degree that it justifies the equieaigllief of barring th plaintiff's claims.”ld. (citing Jeffries
v. Chicago Transit Auth770 F.2d 676, 680 (7th Cir. 1985)). Such showing of prejudice must be
supported by “summary judgment evidencBdgers 392 F.3d at 773. The Fifth Circuit has
previously noted that conclusory allegationgdjudice are not sufficient in a USERRA cdse.

As one court has noted “[cHaic elements of undue prejadiinclude unavailability of
witnesses, changed personnel, dralloss of pement records.’EEOC v. Propak884 F. Supp.
2d 433, 443 (W.D.N.C. 2012). Bmith v. Caterpillar, In¢.the Seventh Circuit noted that undue
prejudice may be found when witnesses’ memdrnege faded over the yeatbgre is a loss of
relevant employment documents regarding pljraind the employer is exposed to significant
liability for back pay. 338 F.3d at 733. The RifCircuit has required a showing of actual
unavailability for witnesses, not a substantial Baid in locating witnesses as the Seventh Circuit

has heldCompare Fowler v. Blue Bell, Inc596 F.2d 1276, 1279 (5th Cir. 1979) (“The mere
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assertion that these persons are not presentlytkgtbompany is insufficient to support a finding
of prejudice. [The Defendant] must also shihat they are unavailable to testifywjth Smith
338 F.3d at 734 (“[T]he law does netquire [the Defendant] to provilee absolute unavailability
of key witnesses as a peguisite for laches.”).

In support of its defense, Ensco has submittedftahavit of Sean Sullivan. Sullivan is an
Ensco employee in the Human Resources departi@eltivan Aff. § 2, ECF No. 32-2. According
to Sullivan, almost all of the relevant emails were deleted under Ensco’s document retention
policy® Sullivan also stated that several current employees, including James Philips
guestioned about their memory regarding Sumaaiti none had any independent recollection of
the eventsld. 5. Former employees—including §rean Steed and Laurie Hayward—were
contacted, but none had any independent recollection ¢fshes at handd. I 6. Finally, Ensco
attempted to contact seventeen (17) former employees, including Derek Sykes, Tommy Ellis,
Shawn Smith, and Stephen Richardson, using fds&iknown contact information, but Ensco was
unable to reach therid. 1 7.

Sumrall has argued that this ist sofficient. He points out that i8mith the defendant
produced affidavits of the relevant witnesseswimich the witnesses stated that they had no
memory of the events at issue in the c&smrith 338 F.3d at 734-35. Sumrallso points out that
in Maher v. City of Chicagahe defendant showed that only arfi¢he two employees who hired
plaintiff was deposed, and that that witness testithat the plaintiff'shiring was “all kind of

cloudy” to him. 547 F.3d 817, 823 (7th Cir. 2008). Sumrall cites no cases which state that this

9 Ensco was able to find two emails regarding Plaingffllivan Aff. § 4 (incorrectly numbered as 1 2). Ensco’s
document retention policy provides that all emails are premtly delated after six months, email accounts are deleted
when an employee’s employment is terminated, and laptepgiped when an employee leaves. Only emails that are
saved in a certain type of file are retrievalde f 3.

10 Phillips was the rig training supervisor who told Sumrall that rig clerks could handle pay issues.
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level of proof is required. Rather, the Fifth Citdo@s simply held that “summary judgment level
evidence” is necessarRogers 392 F.3d at 773.

Plaintiff also argues that parts of Sullivan’s affidavit are hearsay. Ensco did not respond to
this argument on its merit§.Rather, Ensco simply states thattSullivan’s affidavit is proper
because it is based on his perddmmwledge. Obviously, a statement may be based on personal
knowledge and still be inadmissildtearsay. After reviewing the affidavit, it appears that several
statements are hearsay. For example, the pg@fagating that each of the current and former
employees contacted had no independent recolleatithe events described in the Complaint are
out of court statements being usegrove the truth of the mattasserted. Furthermore, the Court
agrees that Ensco’s laches desfe would be stronger upon a shiogvof what efforts it made to
refresh the recollection of these witnesses. Nevertheless, not all of the affidavit is hearsay. The
statements regarding Ensco’s document retemiidicy, Ensco’s inability to access emails from
that time period, and the statements regarding Ensco’s unsuccessful attempts to contact former
employees are not hearsay. These are properssithiei evidence at the summary judgment stage.

Based on the admissible evidence, the Coursfihdt Ensco has raisadyenuine issue of
fact as to whether it h&®en subjected to undue préice as a result of PHiff's delay in bringing
his claim. The Fifth Circuit has previously notetht factual questions girejudice in a laches
defense “cannot be disposed ofsaymmary judgment. A trial on ¢hprejudice isselis required

‘(to enable) the court on the basigloé whole record to determitiee underlying rightness of it.”

11 Ensco simply argued that “[i]f Sumrall truly believes that Sullivan’s affidavit is incompetent summary judgment
evidence, the rules provide that he should file a motiorritceshe affidavit or portionshereof that he alleges are
impermissible.” Def. Ensco Offshore Co.’s Rebuttal Supp. Mot. Summ. J. 6, ECF No. 44. The Court directs Ensco t
the Advisory Committee Notes to the 2010 amendment of Federal Rule of Civil Procedure 56:

Subdivision (c)(2) provides that a party may objheit material cited to support or dispute a fact

cannot be presented iffam that would be admissible in evidence. There is no aed to make a

separate motion to strike.
Fed. R. Civ. P. 56 advisory committee’s note to 2010 amendment (emphasis added).
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Akers v. State Marine Lines, In844 F.2d 217, 221 (5th Cir. 1965)téamation in original) (quoting
Vega v. The Malula291 F.2d 415 (5th Cir. B2)). Such issues aretts submitted to a jury.
Therefore, Ensco’s motion wenied to the extent it requests that the Court dismiss Plaintiff's
claim based on the affirmative defense of laches.

I'V. CONCLUSION

IT IS THEREFORE ORDERED AND ADJUDGED dhthat Motion to Strike Plaintiff's
Affidavit is denied. Plaintiff's Motion for Partial SummarJudgment on his reinstatement claim
is not well taken and denied. Ensco’s Motion for Summary Judgmengiginted as to the claim
under § 4311 of USERRA and the claim liqguidated damages. Otherwise, idenied.

SO ORDERED AND ADJUDGED, on thithe_ _ day of May, 2018.

KEITH STARRETT
WNITED STATES DISTRICT JUDGE
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