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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION

BRANDON SUMRALL PLAINTIFF

V. CIVIL ACTION NO. 2:17-CV-48-KS-MTP

ENSCO OFFSHORE COMPANY DEFENDANT
ORDER

This matter is before the Court on Defendahttion in Limine to Preclude Plaintiff from
Testifying Regarding COBRA Noatification [49hd Motion in Limine taExclude Any Documents
or Emails Not Produced in Discovery [50]. Aftewviewing the submissions of the parties and the
applicable law, the Court finds that Defendamt'stion regarding the CBRA notice [49] is well
taken and should bgranted and the motion regarding evidence potviously disclosed [50] is
granted in part and denied in part

|. BACKGROUND

This case arises out of an employment atispOn April 3, 2017, Platiff filed this suit
against his former employer Ensco Offshore Company (“Ensco”) alleging that Ensco failed to
promptly reinstate him after lieturned from military leave. Heas brought a federal claim under
the Uniform Services Employment aRéemployment Rights Act (USERRA).

Il. LAW & ANALYSIS

A. Defendant’s First Motion in Limine [49]
In his Complaint, Plaintiff alleged that Emsdid not advise him that he was terminated

and he did not receive a COBRA notioc8ompl. 26, ECF No. 1. Enstas argued that Plaintiff

 Although neither of the parties have discussed the nature of a COBRA notice, iithiglefining for the sake of
clarity. The Consolidated Omnibus Budget Reconciliation(@@BRA) “requires sponsors of group health plans to

1

Dockets.Justia.com


https://dockets.justia.com/docket/mississippi/mssdce/2:2017cv00048/95298/
https://docs.justia.com/cases/federal/district-courts/mississippi/mssdce/2:2017cv00048/95298/57/
https://dockets.justia.com/

should not be permitted to tegtithat he did not receive @OBRA notification after being
terminated, as such evidencen@ relevant. Rule 401 of the Federal Rules of Evidence provides
that evidence is only relevant if (1) it has anydency to make a fact more or less probable than
it would be without the evidenaand (2) the fact is of consequence in determining the action.
Ensco submits that even assuming that itrdilsend Sumrall a COBRAotification, such does

not make it more or less probable that it viethtUSERRA by failing to reemploy Sumrall after
he returned from military leave. In responseaimiff submits that this is “a minor evidentiary
guestion [that] should be reservaad considered in the contexttbe other evidere adduced at
trial.” Pl.’s Resp. to Def.’s Mot. Limine 1, ECF No. 52.

Evidence regarding the purporteidlation of COBRA is not revant to Plaintiff's claim
that Ensco did not promptly re@hoy him as required by USERRAK.does not make any facts in
issue more or less likely. TheredgrDefendant’'s Motion [49] igranted. The issue may be
revisited at trial, if suclevidence becomes relevant.

B. Defendant’s Second Motion in Limine [50]

In this Motion, Ensco asks that the Courtlexle evidence not previously disclosed in
discovery? Ensco argues that two eitsathat Plaintiff did not ppduce during discovery should be
excluded at trial. Discovery was originallyt $e close on December 1, 2017. Case Mgmt. Order
4, ECF No. 10. On November 30, 2017, the partieslyomoved for discovery to be extended for

reasons unrelated toishmotion. Mot. Amend/Correct Caséggmt. Order, ECF No. 25. The next

provide plan participnts who lose covega because of a ‘qualifyirgyent’ with theopportunity to choose to continue
health care coverage on an individual baddegruise v. Sorint Corp., 279 F.3d 333, 336 (5th Cir. 2002).

2 Initially, Ensco requested that the Court exclude Plémtiestimony that he made several calls to Ensco over
Father's Day Weekend in June 2012. Ensco had previously moved that this Court exclude such tesfisndhg un
Sham Affidavit Rule in its Motion to Strike [38]. In its Memorandum Opinion and Order [55], the Court declined to
do so, finding that such testimony preseha question of credibility best resolved by the jury. In light of such ruling,
Ensco has withdrawn its request to exclude such evidence. Def.’s Rebuttal Supp. Mots. LirhjreCFriNo. 56.
Therefore, the Court willleny this request.



day, December 1, Plaintiff produced a chart pugstly showing emails produced by Plaintiff.
This chart referenced an email sent on Febri@r2012 (“Email 1”) that had not been previously
produced. On December 15, the Court granted thiezpgoint motion anaéxtended the discovery
deadline to January 12, 2018. Amended Case M@mder, ECF No. 27. On January 31, 2018,
Plaintiff produced a second email from Februa8; 2012 that had also not been previously
produced (“Email 2”). After aelephonic conference with Magiate Judge Michael Parker,
Plaintiff produced Email 1 on February 5, 2018,

One of the emails was listed in a chart magePlaintiff's counsethat was attached to
Plaintiff's Motion for Partial Summary Judgmenthe email is sent from Plaintiff to David
Derrick, a rig clerk with BP, and states: “Can yioud out what all [I] will need to do when [I]
come back (classes), a[ Jlot of my certfate] expired.” Email #2, ECF No. 34-2 (edited for
grammar and clarity).

Rule 37(c) of the Federal Rules of Civildeure states: “If a party fails to provide
information . . . as required by Rule 26(a) or (e¢, party is not allowed to use that information .
. . to supply evidence on a motion,aahearing, or at a trial, wegs the failure was substantially
justified or is harmless.” Rule 26(e) requires thatrty who has respondexdan interrogatory or
request for production must supplement or coritealisclosure or rggnse “in a timely manner
if the party learns that in som®material respect the disclosuoe response is incomplete or
incorrect, and if thedditional or corrective information Banot otherwise been made known to
the other parties during the diseoy process or in writing.” W&n deciding whether to exclude
evidence not properly designated;aurt must consider four factr(1) the explanation for the
failure to disclose the evidence; (2) the imporéantthe evidence; (3) ¢hpotential prejudice in

allowing the testimony; and (4)dlavailability of a continuardo cure such prejudiddamburger



v. Sate Farm Mut. Auto. Ins. Co., 361 F.3d 875, 883 (5th Cir. 2004¢eiserman v. MacDonald,
893 F.2d 787, 791 (5th Cir. 1990).

For the first factor, Plaintiff has given neason why he did not produce the emails during
discovery. They are clearly responsive to Defnt’s request for production of documents and
within the scope of disclosures required by Rule 26(a). Therefore, this factor strongly weighs in
favor of Ensco.

As to the second factor, Surtirargues that “Ensco has utterly failed to address—much

less satisfy—the second and thiiactors which are ‘the imporiee of the evidence’ and ‘the
potential prejudice to Ensco.Pl.’s Resp. Def.’s Mot. Limin€, ECF No. 53. Sumrall further
argues that the Court “cannot availe whether the emails are relat or somehow important to
either party” as Ensco did not attach the emails to its maftbnSumrall is incorrect. As the
proponent of evidence not dissed in discovery, it isisburden to show that the failure to disclose
such evidence was either substantially justifiedaomless. Furthermore, when evidence is shown
to be important, such a showing would weaglainst exclusion of that evidenc&ee Hamburger,
361 F.3d at 883 (noting that the importance oégpert’s proposed testimony weighed in favor of
permitting that evidence despite failure to timely designate). Nevertheless, as Ensco has pointed
out, there is not much evidence in this caseesithe relevant time ped was six years ago.
Further, Ensco has noted that Plaintiff did dite email in his Motion for Summary Judgment and
finally, part of Ensco’s defense is that Pldintailed to take require@lasses making Plaintiff
ineligible to return to the rig. Therefore, thewt will assume that thevidence is important to
Plaintiff's case and that this factaeighs in favor of Plaintiff.

The third factor, the potentigkejudice to Ensco, weighs efendant’s favor. Ensco did

not receive notice of these emails until approxityad@e month after discovery was closed. This



was after Sumrall had been deposed. A pretrialezente in this case is set for three days from
now and the trial is to b@ next month’s termSee Elliot v. Amandas Indus. Inc., 796 F. Supp. 2d
796, 804 (S.D. Miss. 2011) (notingatha two week delay in disdare is sufficient to disrupt
opponent’s preparation for trial).ri&lly, given that Plaintiff has geén no reason for his failure to
produce the documents during diseoy, the Court finds that a comiance is notvarranted under
the current circumstanceld. (“Chief among the reasons thaetourt believes a continuance
would serve little purpose is that Plaintiffsvieaoffered no legitimate reason for their delay.”).

On balance of the factors abgtee Court finds that Email 1 and Email 2 were not properly
disclosed during discovery and may notused during trial. Therefore, the Cogrants in part
Defendant’s Motion in Limine to Exclude Any Boments or Emails Not Produced in Discovery
[50]. It isdenied in part as to the Father's Day Weekend Calls, as that portion of the motion has
been withdrawn.

I1l. CONCLUSION

IT 1S, THEREFORE, ORDERED that Ensco’s twm in Limine to Preclude Plaintiff from
Testifying Regarding COBRA Notification [49] gganted. Ensco’s Motion in Limine to Exclude
Documents Not Produced in Discoverygranted in part and denied in part

SO ORDERED AND ADJUDGED, othis, the 15th day of May, 2018.

/9 Keith Sarrett

KEITH STARRETT
UNITED STATES DISTRICT JUDGE




