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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION

GABINO RAMOSHERNANDEZ PLAINTIFF

V. CIVIL ACTION NO. 2:17-cv-123-KSMTP

PHILLIP CAUSEY, ET AL. DEFENDANTS
ORDER

THIS MATTER is beforghe Court on Plaintifs Motion to Compel [56]. Having
considered the parties submissions, the recodlilee applicable law, the Court finds that the
Motion [56] should be granted part and denied in part.

Plaintiff filed this action on July 20, 201%e Complaint [1]. Plaintiff alleges that on
July 20, 2016, Defendant Phillip Causey and other ImmigratiorCastbom Enforcement
Agency (“ICE”) officers responded trequest from Laurel, Mississippolice officers to assist
with translating Spanish in coneten with a traffic stop of twalispanic individuals, including
Plaintiff. See [1]; Amended Complaints [5] [20]. Plaifftalleges that Defendant Causey arrived
at the scene and amgfully shot himld. Plaintiff asserts that Causey violated his constitutional
rights and committed tortiounduct under state land. Plaintiff also aserts claims under the
Federal Tort Claims Act against the United Stébesegligent trainingnd supervision and for
allowing Causey to utilize preteto conduct illegal sips and seizures without probable cause or
reasonable suspiciold.

On April 1, 2020, Plaintiff served his firsttsgf interrogatorie®n the United StateSee
Notice [43]. On July 28, 2020, the government served its resp@aeddotices [53]. That
same day, the Court conductetelephonic conference with tparties concerning disputes
arising from the interrogaties and responses. The parties werable to resolve their disputes.

Thus, on August 6, 2020, Plaintiffdd the instant Motion [56], reqagng that the Court compel
1
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the government to provide complete answers to certain interrogatories. Specifically, Plaintiff
seeks complete answers to eight interrogatorieshathe Court will group into three categories:
Reports, ICE Operation, and Authority for Actions.

Reports

Four of the interrogatories seek the idiesi of individuals wharepared specifically
identified documents and the sources ofitilermation contained in the documents.

Interrogatory No. 2: Please identify the individual who prepared the . . . ICE
Significant Incident Repofsubmitted on July 21, 2016] and the source of the facts
and information contained therein.

Interrogatory No. 3: Please identify the individual who prepared the Department
of Homeland Security, Office of InspectGeneral, Report of Investigation, 116-
ICE-BLX-15750 . . . and the source of altta and informatioontained therein.

Interrogatory No. 10: Please identify the individuavho sent the email of July
20, 2016, 11:08 PM . . . and the source of the information provided therein.

Interrogatory No. 12: Please identify the individualho prepared the Department
of Homeland Security Immigration and Customs Enforcement Report of
Investigation, No. 001, partially etied “IMMGRTN ENF AGT 0402 Intentional
Discharge of Service Weapon (minor injyriyaurel, Jones, MS” and the source of
all facts and informationontained therein . . . .

Concerning the identities ofatindividuals who preparededtsubject reports and email,
the government, in its Response [688serts that it has providedstinformation in response to
Interrogatories Nos. 2, 10, and 12. As for irdgatory No. 3, howevethe government argues
that the law enforcement privilege shielthe name of thimdividual.

The law enforcement privilege is a “qualifipdvilege protecting invgtigative files in an
ongoing criminal investigationrh re U.S. Dept. of Homeland Sec., 459 F.3d 565, 569 (5th Cir.
2006). When considering whethérs privilege apfes, courts balance “the government’s

interest in confidentiality againsteHitigant’s need for the document€bdughlin v. Lee, 946
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F.2d 1152, 1160 (5th Cir. 1991). Inrpeular, courts consider thHerankenhauser factors.ld. at
570 (citingFrankenhauser v. Rizzo, 59 F.R.D. 339 (E.D. Pa. 1973)).

TheFrankenhauser factors include: (1) the extent to which disclosure will thwart
government processes by discoumggeitizens from giing the government formation; (2) the
impact upon persons who have given informatiohadfing their identitieglisclosed; (3) the
degree to which governmental self-evaluatmid consequent program improvement will be
chilled by disclosure; (4) whether the informatisought is factual data or evaluative summary;
(5) whether the party seeking discovery is ana@or potential defendant in any criminal
proceeding either pending or reasonably likelyollow from the incident in question; (6)
whether the police investigation has been complete; (7) whether any interdepartmental
disciplinary proceedings have arisen or ragige from the investigation; (8) whether the
plaintiff's suit isnon-frivolous and brought in good faitt®) whether the infonation sought is
available through other discovewy from other source$10) the importance of the information
sought to the plaintiff's caséd.

In support of its argument, the government sititeah a declaration firm Darcia Rufus, an
Assistant Counsel to the Inspecteneral, which states in part:

For disclosure requests, it is DHS OIG’s policy to assert the law enforcement
privilege over the names of OIG invigmtive employees o are GS-14s and
below, which include Special Agents (SAs) and Assistant Special Agents-in-
Charge (ASACs). By applying redactiotwsinvestigative personnel who are GS-
14 and below, OIG is abte protect its law enforceemt function by protecting the
agents from unwanted harassment basethein positions ane&nsuring that the
release of their names will not have an adverse effect on OIG’s investigative
abilities.

See Declaration [60-1].

The Court finds that the [Partment of Homeland Secty's policy, without more, is

insufficient to justify applicaon of the law enforcement prigge in this situation. The

3
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government does not specifically addresshiankenhauser factors and fails to explain why this
specific individual would be subjtad to undue harassment or eplwhy the release of his or
her name would have an adverse effectrgniavestigation. On thother hand, Plaintiff
explains his need for the inforn@t. According to Plaintiffthe report describes events which
transpired immediately prido and during the shooting, amdormation concerning how and
from where this information was gathered mayrbportant to Plaintiff's claims. The Court
finds that thé=rankenhauser factors weigh in favor of competllyy the United States to disclose
the information in question. Thus, the governmeiiereby directed tientify the individual
who prepared the Department of Homeland 8gcOffice of Inspector General, Report of
Investigation, 116-ICE-BLX-15750.

Concerning the source offarmation contained in thegeports and email, the
government asserts that it does hate any information beyond whatcontained in the reports
and email. The government also arguesphadluction of this information is unnecessary
because it has identified all ofetindividuals having first-hand kndedge of the events of July
20, 2016 and Plaintiff has deposed these witnesses.

Federal Rule of Civil Procedure 26(b)(1) provides that:

Parties may obtain discovemygarding any nonprivileged iter that iselevant to
any party’s claim or defense and proportional to the sieéthe case, considering
the importance of the issues at stakéhim action, the amouim controversy, the
parties’ relative access teelevant information, theparties’ resources, the
importance of the discovery in resalgi the issues, and whether the burden or
expense of the proposed discovenyweights it likely benefits.

This Rule also specifies that “[ijnformation withiinis scope of discovenyeed not be admissible
in evidence to be discoverabléd. The discovery rules asecorded a broad and liberal
treatment to achieve their purpose of adégjyanforming litigants in civil trialsHerbert v.

Lando, 441 U.S. 153, 177 (1979). At some point, hogrediscovery yields diminishing returns,
4
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needlessly increases expenses, and delays tHaetiesof the parties’ dispute. Finding a just
and appropriate balance in theabvery process is one of theykesponsibilities of the Court,
and “[i]t is well established thalhe scope of discovery is withihe sound discretioof the trial

court.” Freeman v. United States, 566 F.3d 326, 341 (5th Cir. 2009).

The Court finds that Plaintiff sequests seek information regat to the claims in this
action. As Plaintiff points out, discovery is nahited to depositions of individuals at the scene
of an incident. Plaintiff mageek information to test theetfibility of witnesses and the
accuracy of their recollectionSurely, the authors of the subject documents did not create the
information contained therein oat whole cloth, but gatheredformation about the events that
transpired prior to and during teabject shooting. The sourcetbt information is relevant to
the claims and defenses in this case.

Additionally, the governmerghould not be allowgkto simply state it does not have this
information. These documents were credtgdovernment agents. The government must
inquire as to the sources of théanmation contained in the documeht3.he government is
directed to provide complete swmers to Interrogatories Nos. 2, 3, 10, and 12.

Operation

Plaintiff also inquired about the operatihich brought Defendant Causey and the other
ICE agents to Laurel, Mississippi, making themilaxde to assist the lotpolice on the night in
guestion.

Interrogatory No. 7: What particular surveillece and immigration enforcement
operations in Laurel, Mississippi wereetfive ERO officers completing when the
telephone request for assistance from a éld@olice Officer was received on July
20, 2016.

1 The Court notes that pursuant to Fed. R. Cid3h)(1)(2), an interrogary must be answered
by any officer or agent who mustrfush the information available to the party, if that party is a
public or private corporation, a partnerstap,association orgovernmental agency.

5
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The government argues that tigerrogatory seekinformation that is protected by the
law enforcement privilege, as providing pauntars about a law enforcement operation would
reveal law enforcement techniques and cqldde officers in danger or hinder future
investigations. The governmensalargues that the sought-aftefionmation is not relevant to
the claims and defenses in this casecadkding to the government, knowing what the ICE
officers were doing earlier in the day has no lmgpan why the ICE officers were at the scene at
the time of the shooting.

Plaintiff counters that thimformation is important becaa he claims the reason given
for ICE agents’ presence at the scene—asgistith Spanish translation—was pretextual.
Plaintiff claims that agents were there assalteof racial profiling, which may have been a
pattern that day. Additionally, &htiff asserts that he is ne¢eking the particulars of the
operations, merely asking that thevgrnment identify the operationsferenced in the reports.

The Court finds that Plaintiff sequest seeks information resmt to the claims. As for
the law enforcemengrivilege, the governmemtoes not assert thatetloperations are ongoing or
argue that revealing the ideytof the operations, withoudentifying any techniques or
procedures, would hinder futurevastigations or place agents in danger. The privilege should
not prevent the government from providing a bak&scription of the operations, which includes
the types of operations and tfile information can be revealadthout compromising an ongoing
investigation) the targets ofdloperations.

Authority

The final group of interrogatories concere tuthority for the d@mns of Defendant
Causey and the other ICE officers on the night in question.

Interrogatory No. 13: Please provide the jurisdiction and authority for ERO
officers to chase, arrest or detain induals suspected of violating local traffic

6
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laws. Please include references to alefal statutes, regulatis, written policies,
memorandum, or othevritten instructions by any depenent, section, or office of
ICE, ERO, or the Department of HometaSecurity, including the Department of
Public Affairs, the Office of ProfessionBesponsibility, or tb Office of Inspector
General.

Interrogatory No. 14: Please provide the jurisdiction and authority for ERO
officers to chase, seizepmmand, and or point ddgdveapons at individuals
suspected of violating local traffic laws. Please include references to all federal
statutes, regulations, written policies, megandum, or other wten instructions

by any department, section, or office oHERO, or the Department of Homeland
Security, including the Department of PigblAffairs, Office of Professional
Responsibility, and the Officaf Inspector General.

Interrogatory No. 15: Please state the policy or pealure of ICE or ERO officers

that in any way relates to the use of deadly weapons or the firing of deadly weapons
at individuals fleeing a suspected localffic violation, including reference to all
regulations, written policies, memoranduar, other written instructions by any
department, section, or office of ICEERO, or the Department of Homeland
Security, including the Department of PigblAffairs, Office of Professional
Responsibility, and the Office dfispector General.

The government objects toetbe interrogatories on thedmthat they are framed under
the premise Causey imgeted with Plaintiff because aftraffic stop. According to the
government, Causey did not engage, chasghaot Plaintiff because of a traffic stop.

Plaintiff argues that the interrogatorie& aghat jurisdiction omauthority Defendants had
to intervene in any local mindraffic stop. According to Platiif, Defendants must identify any
jurisdiction or authority that coves applies to the conduct of theE agents in this matter. As
the government points out, however, Plaintiff dot ask generally vat authority the ICE
officers had to act under the circumstancesxasted on that nightPlaintiff now seeks
information he did not request in the intagatories, and the Court will not compel the
government to provide such information in thenner. Thus, the Court will deny the Motion to

Compel as to Interrogatories Nos. 13 and 14.
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In Interrogatory No. 15, howevdrlaintiff seeks “the policpr procedure of ICE or ERO
officers that in any way relatés the use of deadly weaponsthe firing of deadly weapons at
individuals fleeing a suspected lod¢gdffic violation . . . .” The Court finds that it is not
necessary for the government to gutdbe premise that Causey interacted with Plaintiff because
of a traffic stop before answering this interrtmyg. The government shall state (or provide
copies of) the policies or proderes that in any way relate ttoe use of deadly weapons under
the circumstances as existed oa tiight in question. Thus, ti@ourt will grant the Motion to
Compel as to Interrogatory N5 in part as set forth herein.

IT IS, THEREFORE, ORDERED that:

1. Plaintiff's Motion to Compel [56] iSRANTED in part and DENIED in part.

2. On or before September 18, 2020, the governsieait provide ansers to Plaintiff's
interrogatories aset forth herein.

SO ORDERED this the 9th day of September, 2020.

s/Michaell . Parker
UNITED STATES MAGISTRATE JUDGE

2 In his Motion, Plaintiffalso argues that the genmment waived all of it objections because it
failed to timely respond to thetgrrogatories. In response, th@vernment argues that Plaintiff
acquiesced to the delay. The Court need natesd this issue because the Court granted the
Motion to Compel as to Interrogatories®N@, 3, 7, 10, 12 and 15, and would deny the Motion
as to Interrogatories 13 and 14 even if the gawemt waived its objection as Plaintiff now seeks
information he did not request the interrogatories.
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