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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF M1SSI SSIPPI
EASTERN DIVISION

NATIONAL FIRE & MARINE PLAINTIFF
INSURANCE COMPANY

V. CIVIL ACTION NO. 2:18-CV-16-KSMTP

ED SHIRLEY, d/b/a
FUNTIME EVENT SERVICES DEFENDANT

MEMORANDUM OPINION AND ORDER

This matter is before the Cowh Plaintiff National Fire & Marine Insurance Company’s
Motion for Summary Judgment [6]. Defendant Ed Shirtdp/a Funtime Event Services
(“Shirley”) indicated to the Court in response teum spontérder to Show Cause [21] that he
did not intend to respond to the motion [23]. Having considered the motion, the record in this
matter, and otherwise being dulyvaskd in the premises, the Court finds that the summary
judgment shall bgranted.

l. BACKGROUND

This case arises from an automobile accidentlanuary 201,8Lonnie Barrier filed an
action in state court wherein it was alleged thratluly 20, 2015an empbyee of Funtime Event
Services was hauling an inflatable jump castle that fell off the truck and wek Isyra vehicle in
which Barrier was a passenggf] at p. 3, Ex. B The state court amendedmplaint allegeghat
the employee was negligent for, among other thifagisire to properly secure a load and driving
in an unsafe mannetd. In addition, Barrier brought a claim against Shirley for negligent

entrustment of the vehiclsed on a number of grounds, which included failure to train, supervise,
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manage ocontrolthe employee from negligently operating the vehicle or negligentlyiagdahe
load Id. at p. 3-4, Ex. B.Barrieris alsoseekng punitive damagesd. at p. 4EXx. B.

National Fire issued Commercial General Liability Policy Number 72LPS@&6E&d
Shirley d/b/a Funtime Event Servicas the named insured (the “Policy”), which poliggs in
effect at the time of the subject acciddgii at p. 2, Ex. A Presumhbly, Shirley made a claim
under the Policy for defense and indemnity for the events at issue in the statetcmubezause
it is undisputed thdtlational Fire is providing a defense to Shirleythe state court actioinder
a full reservation of rigtst [1] at]12. National Fire made amitial determination that no coverage
exists under the Polidpr the subject events due Rwlicy exclusionswhich precludeoverage
for all claims arising out of the ownership or use of an automobile. [1] at § 11;d72.

National Fire brought this instant action seeking a declaration that it has no defgnd
or indemnify Shirley in connection with théage court actin. [7] at p. 4. National Firgled a
Motion for Summary Judgment, asserting thatré is no genuine issue of material thett would
precludethis Court from entering a judgment declaring thag ho obligation under the Pglic
to defend or pay claims made against Shirley in the state court action.

. DISCUSSION

A. Legal Standards
Federal Rule of Civil Procedure 56 provides tiighe court shall grant summary judgment
if the movant shows that there is no genuine dispute as to any material fact and the snovant i
entitledto judgment as a matter of law.” Fed. R. Civ. P. 58(#)endeciding whether a genuine
fact issue exits, “the court must view the facts and the inferences to be drawiothénehe light
most favorable to the nonmoving partierra Club, Inc. v. Sandy Creek Energy Assocs., L.P

627 F.3d 134, 138 (5th Cir. 20)L Although * a motion for summary judgment cannot be granted



simply because there is no opposition,” . . . a court may grant an unopposed summary judgment
motion if the undisputed facts show that the movant is entitled to judgment as a mktver of
Calais v. Theriot, 589 Fed. Appx. 310, 311 (5th Cir. 2015) (c@iag v. Wells Fargo Bank Nat'l
Ass'n 768 F.3d 435, 435 (5th Cir. 20143ke alsd_.U.Civ.R. 7(b)(3)(E).

In deciding whether National Fire is entitleml judgment as a matter of lashe Court
applies the substantive law of Mississippi in this diversity ddaeden Miss. Gaming Ltd. Liab.
Corp. v. Great N. Ins. Cp638 F.3d 476, 478 (5th Cir. 2011). As National Fire points out, the
standard under Mississippi law when making a cagerdetermination has been set forth

previously by this Court as follows:

In Mississippi, the interpretation of the language of arsurancepolicy is a
guestion of law. Ambiguities in an insurance contract are to be construed
against the draftingarty, the insurer. However, a “clear and unambiguous
contract wil be enforced as writtéhAlthough policy provisions seeking to limit
coverage are to be strictly mstrued, clear and unambiguousxtlusionary
languages binding upon the insuredAn insurer's duty to defend is determined
by comparing the language of the insurance policy with the allegations of
wrongdoing asserted in the underlying action. “[T]he duty to defend is broader
than the insurer's duty to indemnify under its policy of insurance: the insurer has
a duty to defend when there is any basis for potential liability under the pgolicy.

It necessarily follows that there can be no duty to indemnify in the abseace of
duty to defend.

Tudor Ins. Co. v. Manchester Educ. Found.,,INo. 3:10¢cv-493, 2013 WL 228023 at *2 (S.D.
Miss. 2013jinternal citations omitted)
B. Analysis
The undisputed facts reveal that Plaintiff issued a policy of insurance to Shithégh,w
although in full force and effect at the time of the subject autom@uctident, contained the

following exclusions:

2. Exclusions
This insurance does not apply to:



g. Aircraft, Auto or Water craft
“Bodily injury” or “property damagearising out of the ownership, maintenance,
use or entrustment to others of any aircradyyto” or watercraft owned or
operated by or rented or loaneddaoy insured. Use includes operation and
“loading or unloading
This exclusion applies even if the claims against any insured allege negligence
or other wrongdoing in the supervision, hiringmployment, training or
monitoring of others by that insured, if tHeccurrencé which caused the
“bodily injury’ or “property damageinvolved the ownership, maintenance, use
or entrustnent to others of any aircraftatitd’ or watercraft that is owned or
operated by or rented or loaned to any insured.

[7], Ex. A at p. 4 of 16.

The Policy further define$oading or unloadirigas “the handling of property .. b. While
it is in or on an aircraft, watercraft tautd.” 1d. at p.14 of 16The Policyalso contains a clear
and unambiguous General Liability Punitive Damage Exclusiorstating: ‘The insuring
agreement is amended to provide that thisirancedoes not apply to any s awarded as
punitive damagesfd. at Endorsement M- 5218 (10/2005).

National Fire contends that this exclusion in the Policy negates any obligaticienal de
indemnify Shirley.National Fire asserts, and the Court agrdes all of the claims made ithe
state courtaction against Shirlefall squarely within thee Policy exclusions The Mississippi
Supreme Coutthas made clear thatto exclusions, whether in a homeowner or CGL pplicly
apply to claimssuch asegligent entrustment, negligent supervision and failure to betause
these “will not be recognizkas independent acts of negligence” such that coverage will be
allowed.Meyers v. Miss. Ins. Guar. Assp883 So. 2d 10, 16 (Miss. 20Q8nding that where the
damages arise out of the use of an automobile, the exclusion will apply because ta¢i@pdi
not dependent on the theory of liability assertdg8@cause the Coufindsthat National Fire has

no duty to defend or indemnify Ed Shirley under the Policy, there is no need to determine the

applicability of the punitive damages exclusion.



Therdore, it is hereby

ORDERED AND ADJUDGED that the Motion for Summary Judgment [6] is granted and
that National Fir&& Marine Insurance Company is entitled to a judgment declaring that it has no
obligation to defend or to indemnify ERhirley d/b/a Funtim&vent ServicesinderCommercial
General Liability Policy Number 72LPS022600 with respect to any claisestad byl.onnie
Barrier in the civil action filed in the Circuit Court of Kemper county, Mispss bearing cause
number 2017CV-83WR. A separate judgment will be entered in accordance with Rule 58 of the
Federal Rules of Civil Procedure.

SO ORDEREDAND ADJUDGEDthis 4thday ofSeptember2018.

/sl Keith Starrett

KEITH STARRETT
UNITED STATES DISTRICT JUDGE
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