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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF M1SSISSI PPI
EASTERN DIVISION

ANGELA TATE, et al. PLAINTIFFS
V. CIVIL ACTION NO. 2:19-cv-0063-KS-M TP
DR. MICHAEL ZALESKI, et al. DEFENDANTS

MEMORANDUM OPINION AND ORDER

This cause came before the Court on the Motion to Dismiss [159] filddebBgndant
Mississippi State Board of Medical Licensure (“the Boar@lpintiffs responded [170, 171] and
the Board replied [172Having reviewed the parties’ submissions, the @iévegal authorities,
and otherwise being duly advised in the premises, the Court finds the motion will be granted.
|. BACKGROUND

Plaintiffs filed their original Complaint, alleging sex discriminatsmxual harassment
on January 2, 20191]. At that time, the Defendants were Dr. Michael Zaleski, Hattiesburg
Total Foot Care, Total Foot Care, and it lists “Company John Doe.”RlHintiffs later sought
leave tojoin parties, amend claimand substitue the Board for'John DoeCompany’ [80],
which the Court granted [96]. The Court gave the Plaintiffs until February 14, 2020 to file their
Amended Complaint, which they did on February 10, 2@2@{149].

In both the original Complaint anthe Amended Complaint, Pldifis claim that
jurisdiction lies in “Title VII of the Civil Rights Act of 1964, as amended, and Titiethe Civil
Rights Act of 1991.” [1] at § 1; [149] at § 4. In the Amended Compl&intiffs state,
“Plaintiff[s] joins, amends, and substitute Defendant, John Doe Company as idEs&nte

Board of Medical Licensing for general negligence, negligent licensing, supervising a
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problematic doctor including knowledge of alcohol abuse, sexual abuse, and physical abuse of
women.” [149] at  2Plaintiffs thenset forth their “Statement of the Fa®&elating to Joined
Party” which is replete with allegations of negligen¢#49] at p. 3-5.! In the Amended
Complaint, the claims for relief are: Count One: Civil Rights Act of 1964, as amenided IT)
Unlawful Employment PracticeSender Discrimination and Retaliation; Count Two: 42 U.S.C.
8 1981Retaliation; Count Three: Negligent Hiring and Supervision; and Count Four: Inténtiona
Infliction of Emotional DistressThe Board now moves to dismialt claimsagainst it.
1. DISCUSSION
The Board moves to dismiss under Federal Rules of Civil Procedure 12(bi{{1) a
12(b)(6). The Board argues that iBtdéfs cannot state a claim under Title VII due to the lack of
an empbyment relationshipThe Board also argues thatistnot a “person” amendable to suit
under either 42 U.S.C. § 1981 or 42 U.S.C. § 1983, and asasuah,arm of the State, the Board
enjoys sovereign immunity as to the federal retaliation claim, as well as all stateilag and
thus, there is a lack of subject matter jurisdiction
A. Legal Standard
When deciding a Rule 12(b)(6) motion to dismibe Court is limited to the allegations
set forth in the complaint and any documents attached to the confplafimiker v. Webco
Indus., Inc, 562 F. Appx 215, 21617 (5th Cir. 2014) (per curiam) (citingennedy v. Chase
Manhattan Bank USA, NA369 F. 3d 833, 839 (5th Ci2004)). “[A plaintiff's] complaint

therefore must contain sufficient factual matter, accepted as true, to ctaita o relief that is

! Plaintiffs claim the Board failed to warn, protect, alert, advise, alarm, prohibit, stop or even giweo . . . ” and
“negligently ... allowed Dr. Zaleski to continue to practice medicine . . .” arglieatly . . . even knew that Dr.
Zaleski . ..” [149] at pp.-3.

2 Plaintiffs attached an exhibit to their response to their opposition to tire’Bo@otion that was not an attachment
to its Amended Complaint. [170]. Given the standard on a Motion to Dismiss, the Court has not considered the
contents of such exhibit.



plausible on its face.Phillips v. City of Dalas, Tex 781 F. 3d 772, 756 (5th Cir. 2015)
(quoting Ashcroft v. Igbal 556 U.S. 662, 678 (2009)). A claim is facially plausible when the
pleaded factual content “allows the court to draw the reasonable inference thefetidgadt is
liable for the msconduct alleged.Igbal, 556 U.S. at 678, 129 S. Ct. 1937 (citiBgll Atl.
Corp. v. Twombly550 U.S. 544, 556 (2007)).

Motions filed under Rule 12(b)(1) of the Federal Rules of Civil Procedure allowtya par
to challenge the subject matter jurisdictioihthe district court to hear a case. Fed. R. Civ. P.
12(b)(1). Lack of subject matter jurisdiction may be found in any one of three instakjcéhe (
complaint alone; (2) the complaint supplemented by undisputed facts evidenced in the record; or
(3) thecomplaint supplemented by undisputed facts plus the’sa@golution of disputed facts.
Barrera-Montenegro v. United State#4 F.3d 657, 659 (5th Cit996).The burden of proof for
a Rule 12(b)(1) motion to dismiss is on the party asserting jurisaid®@andall D. Wolcott,
M.D., P.A. v. Sebeliy$35 F. 3d 757, 762 (5th Cir. 2011).

B. Analysis

The Courtwill addressbelowPlaintiffs’ ability to state a claim as to the federal causes of
action starting with Title VIl and proceeding tahe Section 1981 claim. The Court will then
address thestate law claimsHowever,the Court willfirst address the issue of a supplemental
pleading, which Plaintiffs raisen response to the Board’s complaint that there are no factual
allegations in theriginal Complaint against the John Doe Company. [171] at pp. 2-3.

It is true that in “substituting” the Board for the John Doe Company there were no
allegations in the original Complaint directly addressing any actions on the part of John Doe
Company However, Plaintiffs asserthat the Amended Complaint is essentially a supplemental

pleading under Federal Rule of Civil Procedure 15(d), which is permitted even though the



original pleading is defective in stating a claifxs such it appears that Plaintifisitend to rely
on the allegations set forth in the Amended Complaint against the Board, and the Court has, in
fact, done that. Consequently, despite there being a “substitution,” the Court does not base any
part of its rulingsolely on the fact that theriginal Complaint lacks allegations against either the
John Doe Company or the Board. We now address the federal claims.
1. TitleVII Claim
Title VII provides, in pertinent part, that:
It shall be unlawful employment practice for an employer (1) to fail or refuse to
hire or to discharge an individual, or otherwise to discriminate against any
individual, or otherwise to discriminate against any individual with respect to his
compensationterms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex or national origin . . . .
42 U.S.C. §2000&2(a). For a plaintiff to bring an action under Title VII, the plaintiff must have
an employment relationship with the defendaBee Foley v. Univ. of Houston Sy355 F.3d
333, 340 n.8 (5th Cir. 2003) (“Title VII is available only against an employer.”). A péaiding
of the statute above itself makes such requirement clear. Accordingly, to maintaie ¥IIT
action, the plaintiff must be an employee.

Defendants assert thBtaintiffs cannotsustain a claim under Title VIl against the Board
because the Board is not, and has never,bkntiffs’ “employer” as thatdrm has been
defined undefTitle VII. Plaintiffs never directly address this issue to argue that somehow the
Board is an employer to any of the Plaintifisstead,Plaintiffs curiously refers to Fifth Circuit

holding regarding the Fourteenth Amendment’s equal protection clause forbidding faostate

denying a person equal protection. [170] at p. 2; [171] afp. 3.

3 Plaintiff refers to the holding but fails to give a citation to a Fifth Circuit casé] ft7p. 3.
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The Fourteenth Amendment is irrelevan this case, as there an® constitutional
violations alleged in either the original Complaint or the Amended Complaint. As such
Plaintiff's reference to violations of equal protection and procedural due prdoesot assist in
any analysis under Té& VII. Further Plaintiffs’ argument that the Board’s allowing Dr. Zaleski
to practice medicine, knowing his propensities, deprived Plaintiffs of their l&ehtidth U.S.
Constitutional Right of protection from harm suffered at the hand of Dr. Zaleski andFbaotal
Care™ is not only confusing but nesensical in the context of an “employment” discrimination
claim under Title VII.Contrary to Plaintiffs’ assertion, Title VII is not actionable through the
Fourteenth Amendmentitle VII is a standalone, statutory cause of action contained4g
U.S.C. 82000est seq

The Court finds thaheitherthe original Complaint, which is referenced throughout the
Amended Comiaint, nor the Amended Complaint itsedbntainany allegation that anyone other
than Total Foot Care is the employer to any Plaintiff. Indeed, all of the EEOC dptatian
attached to the original Complaint is directed to Total Foot Care and Dr. Zaeskithe
allegations contained therein make clear that Plaintiffs were employees ofFbatalCare.
Because there iso allegation or ahowing,in any form that the Board and Plaintiffs have an
employer/employee relationship, the Title VII claim fads a matter of lawand will be
dismissed with prejudice.

2. Section 1981 Claim
Count Twaois titled asa claim for retaliation under 42 U.S.C. 81981. Defendant argues

thatone cannot bring a cause of action under Section 1981, except through 42 U.S.C. § 1983.

4Sed171] at p. 4.



Defendant then argues that because, under the law, it is not a “person,” under Section 1983
sovereign immunity bars the action. Plaintiffs do not address this particular argument

The Board is correct thao remedy violations of civil rights under § 1981 against those
acting under color of state law, the clamust be brought through § 1983ee Jett v. Dallas
Indep. Sch. Dist491 U.S. 701, 731 (1989pden v. Oktibbeha Count246 F.3d 458, 46263
(5th Cir. 2001);Upchurch v. City of Moss PoinNo. 1:10ev-2291.G-RHW, 2011 WL 5082224,
*4 (S.D. Miss. Oct. 26, 2011)he United States Supreme Court has hieédd § 1983 does not
override a State's Eleventh Amendment immur@geQuern v. Jordan440 U.S. 332, 337
(1979), overruled on other grounds bMafer v. Melg 502 U.S. 21, 27 (1991faffirming
Edelman v. Jordam15 U.S. 651 (1974)The Supreme Court later specifically held th&ate
is nota “person’under Section 1983Vill v. Mich. Dep't of State Policd91 U.S. 58, 66 (1989)
“Even in cases where the State itself is not a named defendant, the State's Blenamdment
immunity will extend to any state agency or other political entity that is deeméaltéreegoor
an‘arm of the Staté. Vogt v. Bd. of Comirs of Orleans Levee Dist294 F.3d 684, 6889
(5th Cir. 2002)citing Regents of the Univ. of California v. D&L9 U.S. 425, 429 (1997)).

Based on these precedents and others, it continues to be thethéswcotuit that a State
or an arm of the states entitled to Eleventh Amendment immunity and cannot subject to
liability for money damages under 8§ 19&®¢ e.g.,Med Rx/Systems, P.L.L.C. v. Tex. Dept. of
State Health Svcs633 Fed. App’x 607, 610 (5th Cir. 201&)ppeland v. Livingstor464 F.
App’x 326, 330 (5th Cir. 2012).

The Board argues that it is an arm of the state based on the extensives @edlisih by
Judge Lee iWilliams v. Morgan,710 F. Supp. 1080 (S.D. Miss. 198%he Court agrees with

the analysis iWilliams, a decisionfrom this Courtand likewiseconcludes that thBoardis a



state agency which functions as the alter ego of the #tateuch, the Boand immune froma §
1983 suit in federal court under tHeeventh AmendmentTherefore, Plaintiff's§ 1981 claim,
which must be brought through 8§ 1988all be dismissed with prejudice.
That having been said, in addition to sovereign immunity, the Court raisesponte
another ground for dismissal of the Section 1981 retaliation Elainthe allegations of Count
Two, Plaintiffs state, “The actions of Defendants’ [sic] were negligentbetalie, willful and
showed a reckless disregard for females in the workplace. Under Title Viudel
discrimination against those who do not conform to sex or gender stereotypes.” [149] at p. 7.
Suchallegations as well as similar allegations throughdsaith the original Complaint and the
Amended Complaint, have nothing to do with stating a retaliation claim under Section 1981.
“The elements of a §9B1 retaliation claim are (1) that the plaintiff engaged in activities
protected by § 1981; (2) that an adverse action followed; and (3) a causal connection between
the protected activities and the adverse acti@ody by Cook, Inc. v. State Farm Mut. é&ut
Ins., 869 F.3d 381, 390 (5th Cir. 2017) (citirgley v. Univ. of Hous. Sys355 F.3d 333, 339,
340 n.8 (5th Cir. 2003)). Allegations of sex discrimination do not involve activities protected by
§ 1981 because8 1981 “prohibits racial discrimination ithe making and enforcement of
private contract$.Patterson v. McLean Credit Unipd91 U.S. 164, 172 (198%upersedety
statute on other groundsThere are no allegations of the Board’s interference with the

Plaintiffs’ ability to makeor enforce anyontract due to their race. There is also no allegation

5 “A district court maysua spontelismiss a complaint under Rule 12(b)(6) ‘as long as the procedure employed is
fair.” ” Whatley v. Coffin496 F. App'x 414, 415 (5th Cir.2012) (citiBgzrowx v. Scottl36 F.3d 1053, 1054 (5th
Cir.1998)).Examining Plaintiffs’ allegations in light of the la@n Section 1981 claims surelya fair procedure.

6 The court inPattersonlimited the application of 8981 in the employment setting to situations where a refusal to
enter into an employment contract was based amnaicdid not include promotion€ongresdaterpassed the Civil
Rights Act 0f1991,which now defines the term “make and enforce contratdshclude “the making, performance,
modification, and termination of contracts . .” Thus, “modification” would include promotions. As suc¢he
court’s explanation about the general nature of Section ib®8lving race discrimination is still sound.
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of any retaliatory action by the Board agaiasty Plaintiffs for engaging in any protected
activity under 8 1981Accordingly for this additional reason, Plaintiffs are unable to state a
federal claim for retaliation under § 19&hd the claim shall be dismissedhwrejudice.

In support of its claimsPlaintiffs cite toFord v. Louisiana State Bd. of Med. Examiners
No. CV 184149, 2018 WL 5016220, at *1 (E.D. La. Oct. 16, 2018). [171] at%.ldappears
that, again, Plaintiffs are attempting to implicate the Fourteenth Amendment.Harthease, a
physician had suetthe state’s medical board who had licensedptinesicianand subjected her
to various suspensions, reinstatements and subsequent compulsory consent orders for which she
arguably had a right to be heard prior to having such restrictions placed on hee. labeat *1,
*7. No such issues are present in this case. The Plaintiffs are not physiciasrigitt to be
heard by a state licensing board prior to restrictions being placed on their licenstatefls
previously, therare no constitutional claims even an inferred one. Thaeeno allegatios
in either the original Complaint or Amended Complaint that would give rise to a procddaral
process claimor an equal protection claim as Plaintiffs suggagainst the Board in this case.
Simply because the board of medical examiners Hord found certain physical and
psychological issues with the plaintiff physician, regardless of the fact thatotrel B this
case may have made certain pfindings against DrZaleski theFord case does not stand for
the proposition that thirgartieslike the Plaintiffs herenot subject to the rules and procedures

of such a bard would somehow have a due process claim against such a’board.

7 Plaintiff also cites taMiddlesex County Ethics Corhmv. Garden State Bar Ass 457 U.S. 423 (1982). [171] at
p. 6. This case is also distinguishable. That case involved complaints and hearirzgg tela lawyer’s discipline
under his state bar’s ethics rules. Simply because a case involves a pnafegsiog before some sort lidfensing
or disciplinary“board; as apparently Dr. Zaleski did, it does not make it relevant to this case Riagmtiffs, who
are third parties to such a procedsarlyhave no grounds for a procedural due process claim.
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Finally, Plaintiffs argue thathe exemption to Eleventh Amendment immunity pursuant
to the Ex parte Youngdoctrine appliesHowever, the Court finds that is not the cage the
Fifth Circuit recently explained,

There are three basic elements ofEanparte Youndawsuit. The suit

must: (1) be brought against state officers who are acting in their official

capacities; (2) seek prospective relief to redress ongoing conduct; and (3) allege a

violation of federal, not state, law. ABx parte Youngsuit must also seek

equitable reliefrelief that is “declaratory or injunctive in nature and prospective

in effect.” “[T]he inquiry into whether suit lies under Ex parte Young does not

include an analysis of the merits of the claim.” Therefore, in order tyrdete

whether a suit complies with the requirement&wfparte Youngthe “court need

only conduct a ‘straightforward inquiry into whether [the] complaint alleges an

ongoing violation of federal law and seeks relief properly characterized as

prospective’
Williams On Behalf of J.E. v. Reey&®. 1960069, 2020 WL 1638411, at *5 (5th Cir. Apr. 2,
2020)(internal citations omitted).

The majority, if not all, of these elements oftexiParte Youngction are missin@ this
case While Plaintiffs’ claims may be construed as being agastete officersacting in their
official capacities, Plaintiffs do not seek prospective relief to redregsirmy conduct, as all
claims appear to be based on past conduct; Plaintiffs have allegedgningviolation of a
federal law, and Plaintiff does not seeilkherdeclaratory or injunctive relief. For all of these
reasons, th&x Parte Youn@xception to sovereign immunity does not apply in this case.

3. Statelaw claims

Plaintiffs also pledstate law claims-negligent hiring and supervision and intentional

infliction of emotional distressThe Board claims sovereign immunity as to these claims as well.

In the Amended Complaint, Plaintiffs assert supplemental jurisdiction pursuagt t.S.C.8

1367(a),2 but Plaintiff does not address the Board’s sovereign immunity argument.

8[149] at 4.



The Supreme Court held Raygor v. Regents of the University of Minnesbéd federal
courts cannot exercise supplemental jurisdiction over Eatelaims being pursued by private
citizens against nenonsenting State entities. 534 U.S. 533,-542 (2002)As such, théBoard
cannot be sued in federal cofot state law @imswithout their consent. The Court finds the
Board has not consented to such a suit, nor has it waivedntanities. While theéMississippi
Tort Claims Act Miss. Code Ann.§ 11465, contains a general waiver of Mississippi's
sovereign immunity, that waiver is limited to actions brought instagecourts of Mississippi.
The statute specifically provide“Nothing contained in this chapter shall be construed to waive
the immunity of the state from suit in federal courts guaranteed by the Eleventidierd to
the Constitution of the United States.” Miss. Code. Ann. 815{4%-

The Raygor holding was followed inBoroujerdi v. Mississippi State UniversitiXo.
100CV253, 2002 WL 31992185 (N.Miss. Oct.28, 2002), when the district court held that
becaue defendants had not consented to have plaintiff's state law claims brought in federal
court, the court could not exercise supplemental jurisdiction over the statéims.&d. at *3.
Therefore, this Court finds that Plaintiffs have failed to meetutsldn to establish jurisdiction
over the state law claiméccordingly, theCourt dismisse®laintiffs state law claims for lack of
jurisdiction.

[11. CONCLUSION
For the reasons stated herein, it is hereby ORDERED that the MississigpB&8&ad of

Medical Licensure’s Motion to Dismiss is GRANTED. Plaintiftdaims against the Mississippi
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State Board of Medical Licensure are dismissed with prejudice. Theshlgsi State Board of
Medical Licensureshall be terminated as a Defendant in this matter.

SO ORDERED AND ADJUDGED thi&5th day ofApril 2020.

/s/ Keith Starrett
KEITH STARRETT
UNITED STATES DISTRICT JUDGE
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