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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION
EVA S. COOLEY PLAINTIFF
V. CIVIL ACTION NO.: 2:20 -cv-5-KS-MTP

FORREST COUNTY SHERIFF'S
DEPARTMENT, ET AL. DEFENDANTS

MEMORANDUM OPINION AND ORDER

This cause came before the Court on the Motion for Judgment on the Pleaslitms
State Law Claimdiled by DefendantsForrest County Sheriff's Department, Shersilly
McGee, Forrest County Board of Supervisors, and Joshua [@4b#laintiff has respondet,
and these Defendants have filed a reply. [32], [33]. Having reviewed the parties’ sabmissi
and the relevant legal authorities, and otherwise being duly advised in the premisasyrthe
finds that the motion will bgranted in part and denied in part.
|. BACKGROUND

This matter arises out of an August 21, 2018 traffic gtoporrest County, Mississippi
by Deputy Joshua Dobpsvhich resulted in Plaintiff's arrestl] at 11 1, 4 Taking all facts
allegedin Plaintiff's Complaintas true3 Plaintiff has allegedhe following substantive facts a
Statement of Factset forth in her Complaint:

| was traveling on Broadway Drive, in Hattiesburg, Ms when Deputy (Badge

#F95) and | pulled up at a traffic light. After | pulled off from the traffghti he
pulled me over and accused me of running the light and taunting him. | did not

! Plaintiff filed another response on July 22, 2020 [36], which is not authorized uncirWmiform Civil Rule 7

and the Court did not grant leave to file any additional response. Notwithstanding, havingeckethie adtonal
response, the Court finds that it offers no new, substantive #&gamentsthus, the Court does not find its
consideratiorwarranted irresolving the instant motion.

2 In the original Complaint, Plaintiff refers only to“®eputy Badge#F95! however, through clarification in a
motion for leave to amend, the Court granted Plaintiff's request lectdhat Deputy Badge #F95 is Defendant
Joshua DobbsSeeMotion at CM/ECF Doc. No. [7] and the Court’s Order [8].

3 The Court will “accept all welpleaded facts as true, viewing them in the light most favorable to the plaintiff.”
Gines v. D.R. Horton, Inc699 F.3d 812, 816 (5th Cir. 2012).
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know where any of this was coming from. A City of Hattiesburg Police Officer

stopped at the scene. | was ultimately arrested rather than just being given a

citation and taken to the Forrest County Jail. Due to my medical conditions and

the stressful situation, | passed out and becameeasponsive. AAA Ambulance

was called to the jail and | was handled in a rough and unprofessional manner by

the EMT, including him sitting upon my chest. | sustained injuries to my writs,

arms, legs, and chest, and was emotionally and mentally scarred. All of this

incident occurred on Broadway Drive and the Forrest County Jail in Hattiesburg,

Forrest County, Mississippi.

[1] at 8V. B([sic] all in original)

Plaintiff sued allof the Defendntson a host of theories, some of which were cognizable
causes of action and soraewhich werenot. In the process of determining Plaintiff's ability to
proceed in forma pauperis, the Magistrate Judge assigned to thwdasedPlaintiff to clarify
some claims. [5]. Based on Plaintiff's response to the Coutt {68 original Complaint [1], and
Plaintiff's motion for leave to amend [7], the Court determined that Plaintiffte tasv claims
againstDeputy Dobbsare for(1) false arrest; (2) malicioyzrosecutior; (3) assaulandbattery;
and (4) intentional and negligent infliction of emotional distressthatithe claimsgainst the
Forrest County Sheriff's Department, the Forrest County Board of Supervisors, anti Sheri
McGeeare for vicarious liaility and failure to train, arising from the actions@éputy Dobbs.
SeeCourt’s Order [8]at p. 2° In her Complaint and response to this motion, Plaintiff states that
she is suing Deputy Dobbs and Sheriff McGee in both their official and individual capadi
at pp. 1-2; [32] at p. 20.

These Defendastmove for judgment on the pleadings, seeking dismissal of Plaintiff's

statelaw claimson a number ofgroundsto be addressed herein. Plaintiff, in her respaogbe

4 This Doc. No. [6] will be referred to as “Plaintiff's Clarification Respahs

5 Defendantgefer to theclaim as“malicious harassmenrt97-41-21.” [24] at { 3. However, that is ntte claim
stated in the Order [8], and Mississippi C&@l87-41-21 deals with harassment of guide, leader, hearing, service or
support dogswhich is wholly inapplicable in this case.

6 TheComplaintand summonwereserved along withhe Court'sOrder [8] and Plaintiff's response [&ee[8] at

p. 4 1 5; thusthese articulateatlaimsare nowthe operative claimsas Defendants have addsed in their motion.
Plaintiff has never taken issue with the Court’s interpretation.
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instant motionfails to specifically address any of the substantive arguments regarding these sta

law claims. Notwithstanding, the Court must determine whetheD#fendants'groundsand
argumentsare sufficient such that judgment on the pleadings is indeed pipeiCourt will

first address the grounds for dismissal of the governmental entities and then thbse of t
individuals, first in their individual capacities and therheir official capacities.

lI. DISCUSSION

A. Legal Standard

Defendantdiled a Motion for Judgment on the Pleadings pursuant to Federal Rule of
Civil Procedure 12(c). The Court applies the same standard for dismissal to R)len@&2¢ns
that is applied to motions to dismiss for failure to state a claim under Rule }2(b}& Great
Lakes Dredge & Dock Ca.LC, 624 F.3d 210, 209-210 (5th Cir. 2010phnson v. JohnspB85
F.3d 503, 529 (5th Cir. 2004). To survive dismissal, Plaint@@mplaint and Clarification
Responsenust contain “enough facts to state a claim tefr¢hat is plausible on its faceBell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007).

“A claim has facial plausibility when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the duidcalbeged.”
Ashcroft v. Igbal 556 U.S. 662, 678 (2009). The Court will “acdepil well-pleaded facts as
true, viewing them in the light most favorable to the plaint@ihes v. D.R. Horton, Inc699
F.3d 812, 816 (5th Cir. 2012). However, the Court is not obligated to accept threadbalse recita
of the elements of the cause of action, and legal conclusions must be supported by factual
allegationsigbal, 556 U.S. at 678-79.

B. Analysis

As mentoned above, the Court’s analysis will begin with the claims against the entities,
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theForrest County Sheriff's Departmesmdthe Forrest County Board of Supervisors. The Court
will then address the claims against the individuals.
1. Claims Against the Entities

The claims against thBorrest County Sheriff's Departmeand the Forrest County
Board of Supervisorare for vicarious liability and for a failure to traiBlaintiff's Clarification
Response appears to base these claims bothteriastaand federal lansee[6] at p. 2. While
this motion addresses only the state law claims, the Defendants recognizédinitiétiad sued
these entities under federal law as well but deferred to the argument posedSesfel] at p. 7
n. 2.Regardless of whether the claims are brought under state or federal law, the owdbene i
same because, Hgese two Defendant entitiasgue, they are nglartiescapable of being sued

The capacity for an entity to be sued is determined according &latatSeeFed. R.
Civ. P. 17(b)(3)Crull v. City of New Braunfe|2267 Fed App'x 338, 341 (5th Cir. 2008first,
as to theForrest Countysheriff's Departmentt has been long settled under Mississippi law that
a sheriff's department is not separate “political subdivision” under the MTCAapable of
being suedSee Brown v. Thompso®27 So. 2d 733, 737 (Miss. 2006) (holding as an issue of
first impression that sheriff's departments are not political subdivisions witeim#aning of
the MTCA); Mieger v. Pearl River Cp 986 So. 2d 1025, 1026 (Miss. Ct. App. 20aB)\.,
individually & as next friend of two minor children, N.M. & A.M. v. Forrest County Siseriff
Dep’t, No. 2:20CV-48, 2020 WL 4873486, at *8 (S.D. Miss. Aug. 19, 2020jis Court has
alsopreviously dismissed sheriff's departments even when federal claims are ind&desbiey
v. McLendonNo. 4:06-cv-38, 2006 WL 980782, at *1 (S.D. Miss. Apr. 12, 200@smissing
Section 1983 claim against a county sheriff's departrihe@use the department is an extension

of the county rather than separate legal entity that may be named as a paraction)Bradley
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ex rel. Wrongful Death Beneficiaries of Bradley v. City of Jackion CIVA 3:08cv-261, 2008
WL 2381517, at *2 (S.D. Miss. June 5, 20@8jsmissing federal claim against Hinds County
Sheriff's Department for same reason®us, Plaintiff is unable to stateng claim upon which
relief can be granted against tRerrestCounty Sheriffs Department. Therefor@ll claims
against this Defendant will be dismissed with prejudiceitasiohll be terminated as a party

Second, and similarly, as to the Forrest County Board of Supervis@salgo nota
political subdivision but rather a governing authority for a political subdivision, namely Forrest
County, Mississippi.SeeMiss. Code Ann. 8§ I1-1; Miss. Code. Ann. § 3I-1 (defining
governing authority as boards of supervisors; Miss. Code Ann.-B35B(b) (“Governing
authority’ shall mean the board of supervisors of any cdliniississippi law is likewise clear
that a “board of supervisors” has no legal existence, or capacity to be sued, separate from t
County.See Brown927 So. 2d at 73%ee alsaHearn v. Bd. of Supervisors of Hinds Couynty
575 Fed. App’x 239, 243 (5th Cir. 2018 ffirming dismissal of state tort claims against the
Hinds County Board of Supervisor3his lack of capacity applids any federal claims as well.
Cf. Hammond v. Shepherdjo. 3:05cv-398, 2006 WL 1329507 (S.DMiss. May 11, 2006)
(concluding in part,that the plaintiff could not maintain an actiagainsthe Pike County Board
of Supervisors becaudds butan extension of the county, rather tteseparate legal enyithat
may benamed as party in a § 1983 action). ThuBJaintiff is unable to state a claim upon which
relief can be granted against tRerrestCounty Board of Supervisors. Thereforall claims
againsthis Defendanwill be dismissed with prejudicendit shall be terminated as a party

2. Claims Against the Individuals
Sheriff McGee and Deputy Dobbs argue that Plaintiff brought the state law claims

against them in their individual capacities. However, contrary to Defendantstiass

" For the MTCA's definition of “political subdivision,” sedississippi Code& 11-46-1(i).

5
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Plaintiffs Complaintstateghatshe is suing thenm boththeir individualand official capacities
with no differentiation as to federal and state law claifysssuch,the Court must deal witthe
state law claims against each Defendant in both capadsiiedegin with the individual capacity
claims
a. Individual Capacity Claims
i. Deputy Dobbs

The Mississippi Tort Claims Act (“MTCA") codified the commdaw sovereign
immunity of Mississippi and its political subdivisions, but it waived sovereign immtinam
claims for money damages arising out of torts of . . . governmental entities and the tioeis of
employees while acting within the course and scope of their employment . . . .” Miss. Code Ann.
§ 11-46-5(1). Employees, either of Mississippi or of its political subdivisions, cannot be held
personally liable under state law for “acts or omissions occurring within the @nasscope of
[their] duties.” Miss. Code Ann. § 146-7(2). However, the MTCA provides that government
employees “shall not be considered as acting within the course and scope of [th&yheempl.

. . for any conduct” constituting “fraud, malice, libel, slander, defamation or any criminal
offense.”ld.; see alsaMiss. Code Ann. 8 186-5(2). “Malice in law is not necessarily personal
hate or ill will, but it is the intent, without justification or excuse, to commit engful act.”
Harmon v. Regions BanR61 So. 2d 693, 699 (Miss. 2007) (quotation marks omitted).

Deputy Dobbs argues that each and every action and inaction about which Plaintiff
complains arises from his duties as a Deputy of Forrest County, and thus, to the extent Deputy
Dobbs was acting within the scope of his employment, these claims must be dismissed.
However, the Court finds the analysis is not so simple.

Plaintiff's state law claims against Deputy Dobbs include false arrestilttasd battery;

intentional infliction of emotional distress; negligent infliction of emotional distress; and
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malicious prosecutiorfUnder Section 1346-5(2), torts in which malice is an essential element
are not within the course and scope of employniEmis, theséntentional torts are outside the
scope of the MTCA's waiver of immunity, and the MTCA does not apply. Rather, any legal
action against a governmental employee for these intentional torts must niceseaeed
against him or her as an individualUhiv. of Mississippi Med. Ctr. v. Olive235 So. 3d 75, 82
(Miss. 2017)internal quotations omitted).

The Court finds that only the negligent infliction of emotional distress claim redar
against Deputy Dobbs under the MTGAmMmMunity because the others fall outside of its scope
due to theireither containing the element of malice or being a criminal offeriSest,
“[flalsearrestis an intentional tort, arising when one causes another to be arrested falsely,
unlawfully, maliciouslyand without probable causeCity of MoundBayouv. Johnson562 So.
2d 1212, 1218 (Miss. 199@kemphasis addedSecond, [m]alice is an essential element of
malicious prosecutioh. Oliver, 235 So. 3dat 82. Third, intentionalinfliction of emotional
distress can be predicated on behavior thamalitious intentional, willful, wanton, grossly
careless, indifferent or recklesaNeible v. Univ. of S. Miss89 So. 3d 51, 64 (Miss. Ct. App.
2011) (quotingSummers ex reDawson v. St. Andrew's Episcopal Sch.,,I769 So2d 1203,

1211 (1 34) (Miss2000) (emphasis added). Thus, to the extelatintiff’'s intentional infliction

of emotional distresslaim is predicated on malicious conduct, the claim would be outside the
scope of the MTCAFinally, assault and battery are criminal offenses that fall outside of the
MTCA. Cf. Kirk v. Crump 886 So. 2d 741, 746 (Miss. Ct. App. 200dnding assaulto be aa
criminal offense which action is outside the scope and course of employment and beyond the
protection of the MTCA).

Notwithstanding, Deputy Dobbs argues thegardless of any lack of MTCA protection,

the Plaintiff's claims are barred by the statute of limitations. The Court aghegsunder
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Mississippi law eaclof theseclaims is subject toa oneyear statute of limitatianMississippi
Code section 18-35 states that claims for assault and bwattshall becommenced within one
(1) year next after the cause of such action accrued, and not after.” In additionssisilgipi
Supreme Court has held that since the tort of intentional infliction of emotional slistrésf
like kind or classification” as the i3 enumerated in Section -1835, it also has a orngear
statute of limitationSee Jones v. Fluor Daniel Svcs. Coig2 So. 3d 417, 423 (Miss. 2010).
Further, Plaintiff’'sclaim for false arrest accrued on the day the arrest occanmdds subject to
the oneyear statute of limitation, as is the malicious prosecution daBeeCity of Mound
Bayou,562 So. 2d at 1218.

In this case, Plaintiff alleges that all of the events giving rise to her claims edanr
April 21, 2018. As such, thebovementioned claims were barretteat April 21, 2019. Plaintiff
did not bring her action until January 14, 2020. Thereft®f the claims that fall outside of the
MTCA are barred by the statute of limitation. As such, alPkaiintiff's state law @ims against
Deputy Dobbs in his individual capaciwll be dismissed with prejudice.

ii. Sheriff McGee
Plaintiff's claims against Sheriff McGee are for vicarious liability and failuréram.

Again, Plaintiff has not specified as to whether these claims are exclusinddy federal law or

8 As to the malicious prosecution claim, the elements of such a claim includénstitytion of a criminal
proceeding; (2) by, or at the insistence of, the defendant; (3) the terminasinohoproceedings in plaintiff's favor;
(4) malice in instituting the pceedings; (5) want of probable cause in the institution of the proceedings; (6) the
suffering of injury or damage as a result of the prosecufiarker v. Mississippi Game & Fish Comm5b5 So. 2d
725, 728 (Miss. 1989While Magistrate Judge Parker wgenerous in his reading of the original Complaint to find
that such a claim was included against Deputy Dobbs, upon further review and in ligh€Colittie consideration

of this motion for judgment on the pleadings, the Court finds that Plaintiffdilad to state a plausible claim under

a Rule 12(b)(6) standariHowever the Mississippi Supreme Court explained that with such a clairplaintiff
must prove onlyinstitution of a criminal proceedihdpy or at the insistence of the defendant,” and tb@minal
proceedings are instituted when a person is formally arrested and chatijeshvaffensg See City of Mound
Bayoy 562 So. 2d at219. The Court goes on to observe that there are a number oivbasesaviable action for
malicious prosecutin was recognizedven though the defendant did little to the plaintiff beyond having him or her
arrestedld. Consequently and alternatively, to the extent plaintiff did state a viable daimalicious prosecution

by virtue of the arrest on April 22018, the claim is time barred for failing to bring the claim within one year.
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state law. To the extent they arise under federal law, the Court has addressad itsoprior
Order[46]. To the extent the claims are brought under state law, we start with Placiaffis
for failure to train.

Plaintiff's claim for failure to train is subject to the MTCA because “any tonncfded
against aggovernmental entity or its employee shall be brought only under the MTCg#fod
v. Holder, 825 So. 2d 16, 19 (Miss. 200@uotingDuncan v. Chamblee’57 So.2d 946, 949
(Miss.1999) Sheriff McGee argues that the claims are subject to immunity besaciseact or
omission would have been committed within the course and scope of his employment, for which
he bears no personal liabilitgeeMiss. Code Ann. 811-46-7(2).

The MTCA creates a “rebuttable presumption that any act or omission of an employee
within the time and at the place of his employment is within the course and scope of his
employment.”Holloway v. Lamar Cty.No. 2:15CV-86, 2015 WL 9094531, at *2 (S.D. Miss.
Dec. 16, 2015)(citing Miss Code Ann 8 1146-5(3)). Plaintiff has notrebutted such
presumption with any of the allegations in her Complaint or her Clarification Resddmese is
nothing to indicate that any allegedly negligemt even complete failure ataining occurred
outside the course and scope of Sheriff McGeaiploymentTherefore, the state law claim for
failure to train against Sheriff McGee in his individual capacity will be dismissed.

As for a state lawvicarious liability claim against Sheriff McGee in his individual
capacity, Plaintiff claims that Sh&@riMcGee is “responsible for the officers or deputies that is
[sic] under his command[6] a p. 2.Sheriff McGeedoes not address, nor does he seek dismissal

of, the claim forvicarious liability under state law, aisd such claim will remain pendirfg.

9 Mississippi lawprovides that“[A]ll sheriffs shall be liable for the acts of their deputies, and for money collected
by them.” Miss. CodeAnn. § 1925-19. Courts have held that this liability is personal in nat8ee Dennis v.
Warren 779 F.2d 245, 248 (5th Cir. 198Barrett v. Miller, 599 So. 2d 559, 566 (Miss. 199Becausdhe state

law claim for vicarious liability has not been fully briefede Court is not certaias to what defenses are available
on such a claim. Accordinglyhé dismissal is denied without prejudice to refilany applicable dispositive motion
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b. Official Capacity Claims

Plaintiff alsosued Deputy Dobband Sheriff McGeén their official capacites which is
in essenceas Plaintiff acknowledge'$,a suit against the municipal corporation, i.e., Forrest
County, Mississippi. However, to the extent the false arrest, malicious prose@dsault and
battery, and intentional infliction of emotional distress claims against Deputy Doblbsised
by the statute of limitations, that bar protects the County as $ed.City of Mound Bayp662
So. 2d at 1216. Also, those same claims, which fall outside of the scope of his empldginent,
in his official capacity because the governmental entity cannbeloeliable under the MTCA.
SeeMiss. Code Ann. § 11-46-7(2).

The only remaining state law claim against Deputy Dobbs in his official capacity that
remains pending is the negligent infliction of emotional distress claim. Plaintiffdiealleged
that the events giving rise to this claim occurred outside the scope of Depity'sD
employment. Likewise, with regard to the official capacity claims againstifSiMtGee,
Plaintiff does not allege that he acted outside the scope of his employment but tHaduie “s
have his officers or deputies trained in a professional way.th€oextent these are official
capacity claims, Plaintiff has not named Forrest County as a defendant, and thasatlism
warrantedSee Conrod825 So. 2at 19.

In Conrad the plaintiff had named only the sheriff and a deputy as defendants, not
Sunflower County, and thplaintiff had alleged not that th&heriff acted outside the course of

his duties, but that he was negligent in not having properly trained perdoiniiéle Mississippi

10[32] at p. 20.

10
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Supreme Court held that Section-48-7(2)'! of the MTCA requies that inactions in which a
money judgment is sought against governmental entity, the governmental entity must be named
as a defendantd. (citing Mallery v. Taylor 805 So. 2d 613, 622 (Miss. Ct. App. 20G2)d
affirming summary judgmeht Therefore, thestate lawclaims againsDeputy Dobbs andhe
failure to train claim againsheriff McGee intheir official capacites are hereby dismissed
without prejudice*?

Havingnow disposed oéll of the claims agast the moving Defendants, the Court need
not address the other arguments efendantset forth in the briefing.
[ll. CONCLUSION

Based on the foregoing, it is hereby ORDERED that the Motion for Judgment on
the pleadings is GRANTED as follows:

1) all claims against the Forrest County Sheriff's Department and thesForre
County Board of Supervisors are dismissed with prejudice, and they shall be tedminat
as defendants in this action;

2) all state law claims against Deputy Dobbshis individual capacity are
dismissed with prejudice;

3) the state law claims of false arrest, malicious prosecution, assauliaihexy,
and intentional infliction of emotional distress against Deputy Dobbs in his official

capacity are dismissed with prdice;

11 “An employee may be joined in an action against a governmental entity in a repneseagsttity if the act or
omission complained of is one for which the governmental entity may be liable . . s.”"®G#ide Ann. § 1:46-7(1).
The Supreme Court noted that it “has been consistent in rejecting the viabdlgins against public employees
where their political subdivision employer has been eliminated as a deferdantdd 825 So. 2d at 19 (quaty
Cotton v. Paschall782 So. 2d 1215, 1218 (Miss. 2001)).

12 Sheriff McGee also did not address any vicarious liability claim against him infliislofapacity. Thus, to the
extent such a claim exists, it remains pending.

11
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4) the state law claim of negligent infliction of emotional distress against Deputy
Dobbs in his official capacity is dismissed without prejudice;

5) the state law claim for failure to train against Sheriff McGee in his indilidu
capacity is disnssed with prejudice;

6) the state law claim for vicarious liability against Sheriff McGee in his
individual and officialcapacitiegemains pending;

7) the state law claim for failure to train against Sheriff McGee in his official
capacity is dismissed thout prejudice;

SO ORDERED AND ADJUDGED thi81st day of August 2020.

/s/ Keith Starrett
KEITH STARRETT
UNITED STATES DISTRICT JUDGE
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