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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSI PPI
JACKSON DIVISION

EDWARD RUNNELS PLAINTIFF
V. CIVIL ACTION NO. 3:11-CV-106-CWR-LRA
TAHSIN INDUSTRIAL CORPORATION, DEFENDANT
USA

ORDER

Before the Court are Tahsin Indust@drporation, USA’s motions to exclude the
testimony of Edward Runnels’ expert withess8hambani Watts, Robert Carbonara, and
Salvatore Malguarnera, Docket Nos. 242-&Tq Tahsin’s motion for summary judgment,
Docket Nos. 248-49. Runnels opposes the matidosket Nos. 282-89, and Tahsin has replied,
Docket Nos. 294, 296-98.

I. BACKGROUND

This is a products liabilitaction in which the Plaintiffedward Runnels, alleges that on
October 13, 2010, a 2007 Model ASLS-505 laddedstaanufactured by Tahsin Industrial
Corporation, USA (“Tahsin”) caused him tdlfand suffer serious spinal injuries when it
suddenly buckled as he attempted to ereabiig with a 2007 ModSLX-four-foot ladder
extension purchased with theltierstand. The ASLS-505 isld-foot two-person ladderstand
used to hunt game from an elevated positiolad8lerstand is comprised of a ladder section that
is connected to a tree, along with a foot platfamad seat portion thatt on top of the ladder
section. A ladderstand is one of several diffetgpés of treestands; other types of treestands
include hang-on and climber treestan8@geDocket No. 273-5, at 44.

Runnels claims that his accident wasrisult of several defés of the subject

ladderstand, including manufacturing defectsjigie defects, and inadequate warnings and
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instructions. Docket No. 42 (Amended ComplairSpecifically Runnels alleges that the
ladderstand was manufactured with substandardriaké®d was prone to buckling at the joints,
and that the ladderstand should have included lagldeves to reinforce éHadderstand’s joints.
Runnels also allegesiter alia, that Tahsin breached expseend implied warrantiedd. at 5-7.

To support his claims against Tahsin, Ruamas designated Shambani Watts, Robert
Carbonara, and Salvatore Malguarnera asrexpesses. Tahsin has filed motiondimineto
exclude the testimony of Runnels’ experts, as well as a motion for summary judgment.

. DISCUSSION

Runnels’ claims against Tahsin arise uritie Mississippi Products Liability Act
(“MPLA"), Mississippi CodeAnnotated § 11-1-63. According kississippi law, “claims of a
manufacturing or design defect mbst supported by expert testimony¥allace v. Ford Motor
Co, No. 3:11-CV-567-CWR-FKB2013 WL 3288435, at *2 (S.D. . June 28, 2013) (citation
omitted). Furthermore, expert testimony may beded when analysis of a warning’s adequacy
“requires scientific, technical ather specialized knowledgeWyeth Labs., Inc. v. Fortenberry
530 So. 2d 688, 692 (Miss. 1988). Where, as inddse, “the adequacy of the warning is not
obvious to the ordinary layperson it is necessatyave expert testimony as to this issulel”
Thus, “a plaintiff’s failure to prvide expert testimony in a MPL&ase is cause for dismissal.”
Wallace 2013 WL 3288435, at *2 (citaticmmitted). The Court will, therefore, first consider
Tahsin’s motions to exclude Runnels’ expert testimony before evaluating whether Runnels has

sufficient evidence to survive summary judgment.



A. Motionsto Exclude
The admissibility of expert testimony is governeddaubert v. Merrell Dow
Pharmaceuticals, Inc509 U.S. 579 (1993), and the p&subertamendments to Federal Rule
of Evidence 702.See Guy v. Crown Equip. Cor394 F.3d 320, 325 (5th Cir. 2004). That Rule
now states the following:

A witness who is qualified as an expkeytknowledge, skill, experience, training, or
education may testify in the forof an opinion or otherwise if:

(a) the expert’s scitific, technical, or other spedized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based euofficient facts or data;
(c) the testimony is the product ofiadle principles and methods; and
(d) the expert has reliabgpplied the principles and t@ds to the facts of the
case.
Fed. R. Evid. 702.
The purpose of Rule 702 is to guide th&trict court’'s gatekeeping functiortee Guy
394 F.3d at 325. Before allowing a witness to tgstff an expert, a court “must be assured that
the proffered witness is qualifigo testify by virtue of hi&nowledge, skill, experience,
training, or education.”Wilson v. Woodsl63 F.3d 935, 937 (5th Cir. 1999) (quoting Fed. R.
Evid. 702). The fact that a proposed witness is an expert in one aeadataualify him to
testify as an expert in all related are&we idat 938. Therefore, d] district court should
refuse to allow an expert witness to testify if itds that the witness is not qualified to testify in
a particular field or on a given subjectd. at 937 (citation omitted).
A court’s gatekeeping function also invohessuring that “the expert uses reliable
methods to reach his opinions,” and that thosaiops are “relevant to éhfacts of the case.”

Guy, 394 F.3d at 325. “Reliability is deterreth by assessing whether the reasoning or

3



methodology underlying the testimony is scien#fly valid. Relevance depends upon whether
that reasoning or methodology properly t@napplied to the facts in issueKhight v. Kirby
Inland Marine Inc, 482 F.3d 347, 352 (5th Cir. 2007) (quatatmarks, citations, and brackets
omitted);see United States v. Fie|ld883 F.3d 313, 342 (5th Cir. 2007). The party offering the
expert bears the burden of establishingatelity by a preponderance of the evidenbéoore v.
Ashland Chem. Inc151 F.3d 269, 276 (5th Cir. 1998) (en banc).

In Daubert the Supreme Court described sevami-exclusive factorthat trial judges
should consider in gauging reliability, includimgpether the proposed techoe or theory can be
or has been tested, whether islieeen subjected to peer review and publication, whether its error
rate is acceptable, whether the theory isegally accepted in the scientific community, and
whether there are standamtrolling the techniqueSee Guy394 F.3d at 32%night, 482
F.3d at 351. It later instructed that “the reliability analysis must remain flexible: not every
Daubertfactor will be applicable ievery situation; and a court has discretion to consider other
factors it deems relevantGuy, 394 F.3d at 325 (citation omittedege Hathaway v. Bazary07
F.3d 312, 318 (5th Cir. 2007).

TheDaubertanalysis applies to the process of éixpert’s conclusions, not the merits of
the conclusions themselve&uy, 394 F.3d at 325. The merits remain subject to attack at trial
under traditional principles of VJigorous cross-examination, presation of contrary evidence,
and careful instruction othe burden of proof."Daubert 509 U.S. at 596. “[I]n determining the
admissibility of expert testimony, the distraiurt should approach its task with proper

deference to the jury’s role as the arbdgdisputes betweeroaflicting opinions.” United



States v. 14.38 Acres of LaMpre or Less Situated ipeflore Cnty., State of Miss80 F.3d
1074, 1077 (5th Cir. 1996) (quotation marks and citation omitted).

The Fifth Circuit has quoted with apprdvlae Seventh Circui$ observation that
“[ulnder the regime obauberta district judge asked to admitiesatific evidence must determine
whether the evidence is genuinely scientificdessinct from beinginscientific speculation
offered by a genuine scientistMoore 151 F.3dat 278 (quotation marks and citation omitted).
The extrapolation or “leap[] from an accepted stifee premise to an unsupported one . . . must
be reasonable and scientifically validd. at 279 (citations omitted).

As explained below, under thhequirements of Rule 702 and thaubertstandards, the
testimony of Shambani Watts shall be excluheits entirety, and # testimony of Robert
Carbonara and Salvatore Malguarnera shaliniéed to their areas of expertise.

1. Shambani Watts

Watts earned a bachelor of science degrasdwstrial technology in 1992. Docket No.
243-3, at 1. After completing college, he workedabout two years in manufacturing at
General Motors and Milwaukee Electric TooBocket No. 243-2, at 50. Since that time, Watts
became a certified law enforcement officer &ad worked in several capacities, including
instructing Corps of Engineeesnployees on the proper use of marine safety equipment as an
outdoor safety instructor at Jackson State Brsity; hosting an onlinlevision show that
focuses on hunting, fishing, and other outdoowas; providing profesionally guided hunting
and fishing excursions; and sergias a licensed insurance marfieéd adjuster. Docket No.
243-3, at 1-2.

Watts is presently the owner and operatoWatts Marine, a company that sells and
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services boats, outdoor equiprmeand recreational equipmerocket No. 243-2, at 34-35.
According to Watts, about 80% of Watts Marinbissiness involves boatsnd about 10% of the
business involves fishingd. at 34-35. Watts estimates thabat three to five percent of his
business involves selling treestands, but lk@awledges that he sells hang-on and climber
treestands rather than ladderstandsat 36-39.

Although Watts has never qualified as an exped federal court, Watts was certified as
an expert in a case in the Circuit CourBaflivar County, Mississippi, for the purpose of
providing testimony regardingfall restraint deviceld. at 21-22. That case did not involve the
use of a fall restraint dece with a ladderstandd.

In the present case, Runnels retained Wstt@an expert in the field of hunting safety
and outdoor recreation.” Docklb. 288-2, at 1. In his March 13, 2012, preliminary opinions,
Watts opined that the ladderstdif@iled because it did not have ladder sleeves to support the
joint areas,” and that bucklingould not have occurred if the ladder sleeves had been l&ed.
He also concluded that the ladderstand’s failuras'welated to the buckling of the metal and not
anything [Runnels] was doing.Id. at 2. Furthermore, Watts cdaded that Runnels’ failure to
use a safety harness was irrelevarthis case because Runris®uld not be required to have a
safety harness on him at the time of assembly or erectidn.”

Tahsin argues that Watts is not qualifie¢provide expert opinions on the issues
presented in this case. Watsot an engineeaccident reconstructiist, design engineer,
metallurgist, or materials expert, and he hagxperience relating tbe design or manufacture
of ladderstands. Docket No. 243-2, at 13-1442543, 60-62. He has no formal training that
would qualify him as an expert on treestandthough a hunting safety course he took in 1980
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as a junior high student may have touched on the topic of treestand igafatyl,7, as an adult,
Watts has not taken any courses regardingtbper assembly and use of ladderstardsat

15-19. He has merely attended a few semitiatsincluded discussion of treestand safédy at
18-19. Watts admits that the basis of his knowledge on how to safely utilize treestands is his
review of the manufactureriastructions and warningdd. at 40.

In addition to lacking formal training garding ladderstand usage and safety, Watts’
experience with ladderstandsménimal. He has only instalieseven or eight ladderstands
during his 25 years of huntindd. at 77-83. The last time hestalled a ladderstand was more
than five years agold. at 82. Additionally, although he $&unted from ladderstands in the
past, he acknowledges that he generallytditrom the ground and does not currently use
ladderstandsld. at 85.

Nothing about Watts’ knowledge, skill, expaice, training, or education suggests that
he is qualified to testify thahe absence of laddeeshes caused Runnels’ atamnt, that ladder
sleeves would have prevented the accidbat,the buckling of the metal caused the
ladderstand’s failure, or that none of Runnels’ actions, including hisddadwse the safety
harness, contributed to his accident. TMWiatts will be precluded from testifying on those
topics.Seelee v. Nat'l R.R. Passenger Corp. (Amtrakd. 3:10-CV-392-CWR-LRA, 2012 WL
92363, at *2-3 (S.D. Miss. Jan. 11, 2012) {imgtthat proposed expert must hageticular
expertise, nopotentialexpertise).

Regarding Watts’ opinions on the ingdacy of the ladderstand’s and extension’s
warnings and instructions, Watdmits that he has never beewolved in the process in which
instructions or warnings for daerstands or any hunting produatsre drafted. Docket No. 243-
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2, at 42-44. Further, he has mentified any training or expamce that would qualify him as a
human factors expert. These circumstancesgalvith Watts’ lack of sufficient practical
experience and knowledge of ladderstand piseslude him from provigig expert opinions
about warnings and instructions in this case.

In addition to Watts’ lack of qualifications testify as an expert on any of the topics
relevant in this case, Runnels has failediiow that Watts’ proposed testimony is based on
sufficient facts or data, or that the testimonthis product of reliable prciples and methods as
required by Rule 702 of the Federal Rulegwidence. Watts has not performed any
calculations, tests, meaningful research, ordeed reconstruction to reach his conclusiolts.
at 26, 28, 127, 136. Consequently, he will not be perntibtéeistify as an expert at trial.

2. Robert Carbonara

Robert Carbonara graduated with a bachefl@cience in physias 1959 and a doctor of
philosophy in materials science in 1970. Dodket 282-4, at 1. He also engaged in graduate
studies in metallurgy from 1960 1®63. He has more than 50 y®af experiencén materials
science and at least §6ars of experience in failure analysid. at 1-2. He has provided expert
testimony in several state and federal courts withidatbieseven years. Docket No. 282-2.

Runnels has designated Carbonara as armtarpgghysics, materials science, failure
analysis, equipment design and manufaotyrand metallurgy. Dxket No. 283, at 2.

Carbonara opines that the ladderstand failed bedaissmade of substandard metal and that the
ladderstand’s warnings and ingttions are deficient. Tahsargues that Carbonara lacks the
background, experience, and hiaig to render any opinions caraing the ladderstand because
he is not an engineer; he hasprevious training, background, expertise with ladderstands; he
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has never assembled, installed, or used a fat#a®l;, and he had never seen a ladderstand
assembled and installed until the night befosed@position when he watched the safety video
for the ladderstand. Docket No. 245, at 2. However, Carbonara need not be an expert on
ladderstands specifically to be qdigkd to offer expert opinions levant to this case, as long as
his conclusions have a logical contieg to his areas of expertis&eeGibson v. Invacare

Corp., No. 4:09-CV-00182-CWR-LRA, 2011 WL 2262938,*2-3 (S.D. Miss. June 7, 2011)
(discussingicSwain v. Sunrise Med., In®&No. 2:08cv136KS-MTP, 2010 WL 200004 (S.D.
Miss. Jan. 14, 2010)).

Given Carbonara’s background in matersdgence and metallurgy, he is qualified to
testify regarding the quality arsrength of the metal used to make the ladderstand, including his
conclusion that the metal was inappropriateuge on the ladderstand because it was below
standard. Although Tahsin argues that Carkaisapinions are badesolely on visual
examination of the ladderstand and thus do not sddiafiperts requirements, Docket No. 245,
at 15, Carbonara has testifiectlnis opinions are based ontalgraphy, tensile testing, and
chemistry tests of samples of teaal cut from the subject laddtand. Docket No. 161-2, at 16-
17. The Court finds that Carbonara’s testimaogryarding the attributes of the ladderstand’s
metal is sufficiently reliable to present to ayjurTahsin may, of coursattack the validity of
Carbonara’s tests and conclusionsimy cross-examination.

While Carbonara may testify about the sgth of the materials that comprise the
ladderstand, Carbonara admits thatdoes not hold himself out as a human factors exgeat,
20, and that he has never been qualified as a mgamir human factors expert in federal court.
Id. at 41. Additionally, his experience with ladskands is minimal. Therefore, his opinions
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regarding the warnings and insttions are not logicallgonnected to his areas of expertise.
Furthermore, Runnels has not establishedttteamethods and reasoning behind Carbonara’s
opinions on warnings and instructions meetDia@ibertstandards for reliabty. Consequently,
Carbonara cannot offer opinions onmiags and instructions.

Carbonara’s lack of knowledge, experiemaretraining regarding ladderstand assembly,
installation, and usage also makes him unqudlifeetestify about wéther Runnels’ conduct
leading up to his accident causedcontributed to the accident, what process of assembly and
installation of the ladderstanddextension should have begsed. In fact, during his
deposition, Carbonara acknowledged that helevaot offer an opinion regarding whether
factors such as the placement of the installation ropes causedtobuted to the accident, or
whether Runnels properly assembled and installed the ladderstaatl 36-37.

The parties dispute whether Carbonara ofégr testimony on accident reconstruction.
Runnels asserts that Carbonarl be testifying as an accidereconstructionist. Docket No.
283, at 7. During his deposition, Carbonara sthtediould offer an opinion regarding the
manner in which the ladderstand collapsBadcket No. 161-2, at 27. Tahsin argues that
Carbonara is not qualified tostéfy regarding accidemeconstruction in this case because he has
never reconstructed a treestawdident or even assembled, aiktd, or used a ladderstand.
Docket No. 297, at 4. Further, Tahsin argues$ @arbonara “has no factual basis to offer
[accident reconstruction] opinionsld.; seeDocket No. 245, at 12. Indeed, Runnels has not met
his burden to show the connection between Qaata’s areas of expertise and his proposed
accident reconstruction testimony in this caSer has Runnels provided the reasoning or
methodology underlying any such testimony that wastablish the testimony’s reliability. As
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such, and being guided bYilson v. Woodand its progeny, Carbonara will not be permitted to
offer accident reconstruction opinionSeel63 F.3d at 937-38.

Tahsin also argues that ®anara should be prohibited framstifying thatutilization of
ladder sleeves would have preteshRunnels’ accident. The Cotinds no need to determine
whether Carbonara is qualified to serveaagxpert on the ladderstand’s design because
Carbonara has admitted that he did not knowdhzes that were placed on the ladderstand’s
joints at the time of Runnel&ll, and that he did not conduany tests on the ladderstand or
perform any calculations to support his opinioatthe accident would not have occurred if the
ladder sleeves had been used. Docket No.21@t-95-97, 101. Therefore, as Tahsin has
argued, Carbonara’s testimony regarding the ladideves is not basea sufficient facts or
data, and is not the product ofiable principles and method§eeFed. R. Evid. 702(b), (c). He
is not permitted to testify regardj the use of a ladder sleeveaasalternative product design.

3. Salvatore Malguarnera

Malguarnera graduated with a doctorat@lofosophy in mechanical engineering in
1978. Docket No. 284-6, at 1. He is a licengaafessional engineer in 29 states, including
Mississippi. Id. at 2. According to his curriculum g, Malguarnera has worked as a technical
consultant at SEA, Ltd. since 1987, wheré[ijavestigates, analyzes, and reconstructs
accidents involving machines, mechanical produntstor vehicles, and industrial equipment”
and “[c]onducts design and failure analysisnechanical devices and product&d: at 1.
Runnels has designated Malguarresan expert in mechaniaaigineering. Docket No. 285, at
2. Malguarnera opines that the ladderstandmade in such a way that it was prone to
buckling.
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Tahsin argues that Malguarnera is not quedifio provide opinions in this case because
“he has absolutely no previous training, backgdywor expertise with tiderstands.” Docket
No. 247, at 2. Runnels disagrees, assertingMiaiguarnera’s engine@g background qualifies
him to testify regarding the ladderstand, and noting that Malguarnenavieaigated several
treestand cases. Docket No. 285, ate2Docket No. 247-2, at 20 (Malguarnera testifying that
he has investigated about a half-dozen treestaséls, but none invoh ladderstands). As
explained above with regard to Carbonara, Malguarnera may testify on issues pertaining to the
ladderstand that are logically connected to hpeetise, even if hdoes not have extensive
experience working with ladderstands specificalFor example, Malguarnera is qualified to
testify regarding the ladderstand’s failure modd his calculations of #éhcritical buckling load
of the ladderstand. However, because hetisn@xpert on ladderstand usage and installation,
he is not qualified to testify regarding whet Runnels misused the ladderstand during his
attempt to install it.

With regards to warningand instructions, during Mgilarnera’s deposition on June 14,

2012, he opined that the warnings were inadegbecause they lacked warnings that the
ladderstand was prone to buckliagd that the crimped area of the ladderstand joint was weaker
than the noncrimped area. Docket No. 24@t28. He also statedahthe instructions should
have included directions about how a usam wear a safety harness when climbing a
ladderstand during thestallation process if the harnesas intended to be used during
installation. Id. at 48-49. Tahsin argues that Malguaenlacks qualificationt be a warnings
expert because he does not hold himself out as a human factorsidxpe&y; he has no
experience assembling, instadii, or using a ladderstand, at 18-19, 32; he has never designed
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or manufactured any type of himg product, including a ladderstand, at 19-20; and he has
never drafted instructions or warnings kadderstands or prowdl input on ladderstand
instructions or warningsgl. at 27-28.

Runnels points to Malguarnera’s depagitiestimony to argue that Malguarnera is
qualified to testify on warningsMalguarnera testified that s previously provided expert
opinion on matters involving warrgs and instructions, and thahile employed in the 1980s at
N.L. Industries, a designer, manufacturer, ampber of oilfield equpment and services, he
provided input on instructions and warnings éguipment that he helped to design and
manufacture.ld. at 27-29. Malguarnera’s testimony do®t establish that his engineering
expertise is logically connectedtes opinion that the warnings@ instructions of ladderstands
and ladderstand extensions were inadequateciafipegyiven Malguarnera’s admission that he
had no familiarity with ladderstands prior to msolvement with this case. Malguarnera is,
therefore, unqualified to $&ify as to the adequacy of the ladktand’s warnings and instructions.
In addition to Malguarnera’s laak qualification to testify regding warnings and instructions,
Runnels has not demonstrated that Malges’s proposed testimony on the warnings and
instructions is reliable and helpful to the jury as requireBaybertand Rule 702.

Tahsin also argues thdfalguarnera’s opinion that utdation of ladder sleeves would
have prevented the accident should be strickgocket No. 247, at 5. Tahsin points out that
Malguarnera has never evaluated a ladder s|egwkethat he has nperformed tests or
conducted studies to substantiate his opinidnat 5-6. Also, during his deposition,
Malguarnera could not provideaopinions regarding the increabstrength that the ladder
sleeves would have provided tioint section so that it wouldot buckle. Docket No. 247-2, at
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128-30. His opinion appears to be mere speaouatRunnels has not met his burden of proving
that Malguarnera used reliable methods to aadekhat ladder slees@vould have prevented
Runnels’ accident. As a result, Malguameannot offer that opinion.

Based on Malguarnera’s deposition testimony, Tahsin also argues that Malguarnera
should not be allowed to testify at trial rediag numerous topider which, according to
Tahsin, Malguarnera has stated he has no opinion. Docket No. 247, at 4-5. Runnels, on the
other hand, states that Malguarnera “will not Istifygng to opinions irother non-related fields,
but will rely on these fields to explain how reached his conclusions.” Docket No. 285, at 8-
12.

As a general matter, Malguarnera’s testimonst @s every other expert in this case, will
be limited to the opinions provided Imis expert report that satisBaubertand Rule 702
standards, and his explanatidasthose opinions provided duringshileposition, as restricted by
this Order and any future orders of the CoMith that limitation in mind, each of the topics for
which Tahsin asserts Malguarnera canrifgrdestimony shall be discussed in turn.

a. Accident reconstruction

Malguarnera may testify that his conctuss are based, in part, on witness testimony
regarding what Runnels was doing leading uthéladderstand’s collapse, but Malguarnera
may not make any suggestion that he has scietigficerified the witnesses’ersions of events.
SeeDocket No. 247-2, at 37-40.

b. Plaintiff's receipt of all adderstand and extension parts

Presumably, Tahsin objects to Malguarnera’s statements that ladder sleeves were not

included with Runnels’ ladderstand and extensiBaeDocket No. 284-4, at 5; Docket No. 247-
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2, at 42-43. As explained below, Runnels fadled to present competent evidence that a
ladderstand with ladder sleevesisalternative dggn that would have prevented Runnels’
accident, and consequently, the design defect claim cannot survive summary judgment.
Therefore, to the extent Malguarnera intetadsffer testimony that Runnels’ ladderstand and
extension did not have ladder sleeves as suppathhdéadesign defect claim, such testimony is
excluded as irrelevant.

C. Opinions regarding the straps ropes on the ladderstand

Malguarnera testified that his opinion does medy on information rgarding the straps or

ropes involved in the instatian process. Docket No. 247-2, at 61-63. Thus, contrary to
Runnels’ assertion that Malguaraenay testify that the damagethe straps and rope supports
his opinions that “the cause of the fall was thrifa of the joints du¢o weakness and lack of
sleeves at the joints,” such testimaayot permitted. Docket No. 285, at 9.

d. Opinions concerning the trex the ground around the tree,

Plaintiff's misuse of the product, wihetr Plaintiff's actions contributed to

or caused the accident, the angletw ladderstand, and the stabilizer bar

Runnels asserts that to the extent Tabkmes his accident on the way in which he

attempted to install the ladderstand, including butindted to his choice oh tree, the angle the
ladderstand stood against the tree, and the use sfdbilizer bar, Malguarnera will provide an
opinion that none of thodactors caused the collapse of the ladderstdahdat 9-10.
Malguarnera’s report includes the statement th#té[buckling of the sideail tubes of [the
ladderstand and the attached aegten] was not caused or contributed to by Mr. Runnels,”
Docket No. 284-4, at 7, and he reitesatieat opinion durig his depositionSeeDocket No.
247-2, at 33-34, 36, 66. In essendealguarnera’s opinion is thaggardless of whether Runnels
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correctly or incorrectly instaltethe ladderstand, it would hagellapsed. Docket No. 284-1, at
38.

As discussed earlier, Malguamna is not qualified to provedan expert opinion regarding
whether Runnels misused the ladderstand. Homyvéwe question of whether Runnels’ actions—
proper or improper—caused or contributed tofalisfrom the ladderstand & separate inquiry.
Neither party has analyzed whether Malguaatsetestimony on this issus reliable, although
Tahsin has argued generally that all of Yedrnera’s opinions fithe requirements dbaubert
The Court will explore this point with the parti@sd receive further argument on this issue prior
to any testimony being received by the jury, and, therefore, delerg on this matter.

e. Other competitors’ conduct andgatuct design in or about 2007 in
the treestand industry

To the extent Malguarnera’s proposed testimony regarding competitors’ conduct and
product design is intended to support Runnels’giedefect claim, such testimony is excluded
as irrelevant because the design defehttannot survive summary judgment.

f. Whether the base of the ladderstand/atbat the time of the fall

In response to a question regarding whethe base of the ladderstand moved inward,
outward, or stayed in its same location dutimg accident, Malguarnera responded, “I can't tell
you that.” Docket No. 247-2, at 89 herefore, if this topic ares, he may only testify that he
does not know in what manner tlaelderstand’s base moved, &hdt his conclusions are not
based on those facts.

g. Whether the treestand “yoke” or V bracket moved

In accordance with his deposition testimony |ddarnera may only testify that he has no
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knowledge of whether the V bracket or yoke thas wannected to or touching the tree remained
in place before the ladderstandrstd buckling, and that he did mety on that fact to reach his
conclusions.Id. at 85.

B. Motion for Summary Judgment

Summary judgment is approgte when “the movant shows that there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). A dispute is genuine “if te@idence supporting its rdstion in favor of the
party opposing summary judgment, together with imferences in such party’s favor that the
evidence allows, would be sufficient topport a verdict in favor of that partySt. Amant v.
Benoit 806 F.2d 1294, 1297 (5th Cir. 1987) (citation omitt@ed a fact is material if it is one
that might affect the outcome tife suit under the governing ladnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986).

A party seeking to avoid summary judgmenist identify admissible evidence in the
record that shows a factual dispute. FedCR. P. 56(c)(1). When evaluating a motion for
summary judgment, a court must refrain fromking credibility determinations or weighing the
evidence.Provident Life & Accident Ins. Co. v. Gp&l74 F.3d 984, 991 (5th Cir. 2001).

Runnels’ claims arise under the MPLA, ddissippi Code Annotated 8§ 11-1-63, which
provides, in part, afllows:

The manufacturer or seller of the prodsieall not be liablé the claimant does

not prove by the preponde@nof the evidence that at the time the product left

the control of the manufacturer or seller:

() 1. The product was defective becaus#eitiated in a material way from
the manufacturer’'s specificationsfoom otherwise identical units

manufactured to the same méaiuring specifications, or
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2. The product was defective becauseilethto contain adequate warnings
or instructions, or

3. The product was designed in a defective manner, or

4. The product breached an express wayrar failed to conform to other
express factual representations upon Wwiine claimant justifiably relied in
electing to use the product; and

(i) The defective condition renderdge product unreasonably dangerous to
the user or consumer; and

(i) The defective and unreasonglilangerous condition of the product
proximately caused the damages for which recovery is sought.

Miss. Code Ann. 8§ 11-1-63(a). “Pdimate cause of an injury is that cause which in natural and
continuous sequence unbroken by an efficientwet@ng cause producesetinjury and without
which the result would not have occurredelahoussaye v. Mary Mahoney'’s, In£83 So. 2d
666, 671 (Miss. 2001) (quoted lorbes v. Gen. Motors Cor®35 So. 2d 869, 880 (Miss.
2006)).

Tahsin argues that Runnels cannot proe¢ @ahdefect of theadderstand caused his
injuries, and that consequently, summary judgmeapgopriate as to eacii Runnels’ claims.
Docket No. 249, at 15-18. According to Tah&unnels failed to follow the instructions and
warnings for installing the ladderstand and extemsand his misuse of the products was the sole
proximate cause of the accidemd. Runnels, however, contends that the manner in which he
installed and used the ladderstand and extemtbnot cause his accident, and that a genuine
dispute of material fact exists regarding each of his claims.

Each of Runnels’ MPLA claims will be discussed in turn.

1. Inadequate Warnings and Instructions

The MPLA provides as follows regarding im@ghate warnings or instructions claims:
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(i) In any action alleging that a productiefective because it failed to contain adequate
warnings or instructions pursuant to paragrégi)2 of this sectin, the manufacturer or
seller shall not be liable if the claimadoes not prove by the preponderance of the
evidence that at the time the product le& tontrol of the manufacturer or seller, the
manufacturer or seller knew or in light of reasonablgilable knowledge should have
known about the danger that caused the damage for which recovery is sought and that the
ordinary user or consumer wouldt realize its dagerous condition.
(i) An adequate product wamy or instruction is one thatreasonably prudent person in
the same or similar circumstances woulgéhprovided with resgct to the danger and
that communicates sufficient information thre dangers and safe use of the product,
taking into account the chatadstics of, and the ordimaknowledge common to an
ordinary consumer who pthases the product. . . .
Miss. Code Ann. § 11-1-63(c)l'he plaintiff has the burden pfoving that a warnings or
instructions defect rendered aduct unreasonably dangerous, #mat the inadequate warnings
or instructions proximatelgaused the injuries suffere@ee 3M Co. v. Johnsp895 So. 2d 151,
166 (Miss. 2005)Vandiver v. Ohio River Co., LLA74 F. App’x. 206, 208 (5th Cir. 2006)
(applying Mississippi lawjunpublished). In other wordglaintiffs must be able to
“‘demonstrate that some othermwismg would have given thendditional information that they
did not already know and thateyhrwould have acted upon thatnaformation in a manner that
would have avoided the injuries3M Co, 895 So. 2d at 166. Because Carbonara, Malguarnera,
and Watts are not qualified to offer expedtiimony on whether the instructions or warnings
were adequate, or what wamgs or instructions would haygevented Runnels’ accident,
Runnels has failed to present sufficient evidencfiport his warnings andstructions claim.

Summary judgment will, therefore, be grahte favor of Tahsin on Runnels’ inadequate

warnings and instructions claim.
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2. Design Defect

According to the MPLA, a plaintiff cannptevail on a design defect claim unless he
proves that a feasible design alternative would have prevented the plaintiff's injuries:

In any action alleging that a product idelgive because ofdtdesign pursuant to

paragraph (a)(i)3 of thisestion, the manufacturer product seller shall not be

liable if the claimant does not prove byetpreponderance of the evidence that at

the time the product left the conitiaf the manufacturer or seller:

(i) The manufacturer or seller knear, in light of reasonably available

knowledge or in the exercise @asonable care should have known, about

the danger that caused the damage for which recovery is sought; and

(i) The product failed to function axpected and there existed a feasible

design alternative that would havea@easonable probability prevented the

harm. A feasible design alternatiigea design that would have to a

reasonable probability prevented therhavithout impairing the utility,

usefulness, practicality alesirability of the product to users or consumers.
Miss. Code Ann. 8§ 11-1-63(f). To support a desilefect claim, “a proposed expert must ‘be
able to independently establigte technical basis fdhe utility and safety of the proposed
alternative designs.”Elliot v. Amadas Indus., Inc796 F. Supp. 2d 796, 808 (S.D. Miss. 2011)
(quotingWatkins v. Telsmith, Inc121 F.3d 984, 993 (5th Cir. 1997)).

Runnels alleges that the ladderstand anchsida “were too weak and flimsy and subject
to folding at the crimped joints,” and thatcbuveakness caused the ladderstand to buckle or
bend at the joints where two of the parts waosenected. Docket No. 287, at 23. Through the
testimony of Carbonara, Malguarnera, and W&tts)nels asserts than alternative design
consisting of thicker metal or metal sleeves wddse strengthened the joints and prevented the

buckling. Id. at 23-25. However, as discussed abdVatts is unqualified to offer an opinion

regarding the alleged design defect and alternatissge Furthermore, although Carbonara and
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Malguarnera conclude that thicker metal ardtiex sleeves would have prevented the accident,
Runnels has failed to demonsgaie reliability of Carbonara@nd Malguarnera’s testimony on
this issue as required IBaubertand Rule 702. “The proper methodology for proposing
alternative designs includes more thast conceptualizing possibilitiesElliot, 796 F. Supp. 2d
at 810 (quotation marks and citations omitted). Thus, summary judgment in favor of Tahsin will
be granted as to Runnels’ design defect claim.
3. Manufacturing Defect

To prevail on a manufacturing defect thea plaintiff mustshow that a product
“deviated in a material way from the manufactigepecifications or from otherwise identical
units manufactured to the samematacturing specifications,” andah“[tlhe defective condition
rendered the product unreasonably dangerous tasttreor consumer . . . . [and] proximately
caused the damages for which recovery is sbudWiss. Code Ann. § 11-1-63(a). Runnels’
manufacturing defect claim is based on exfestimony that the subject ladderstand was made
of substandard material thatlléo the ladderstand’s failuré&seeDocket No. 287, at 23; Docket
No. 247-2, at 106-08. In support of its motion for summary judgment, Tahsin argues that several
facts refute any argument ththe ladderstand’s metal was aéint, including Runnels’ use of
the ladderstand for several years without incidécket No. 294, at 5-6. A jury must resolve
the genuine dispute of facts on this issueeréfore, summary judgment is denied as to the
manufacturing defect claim.

4, Punitive Damages

Runnels has prayed for punitive damageasis action. The Misssippi legislature has

established the following standard for a plaintiff's recovery of punitive damages:
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Punitive damages may not be awardedefd¢laimant does not prove by clear and
convincing evidence that the defendant agiwhom punitive damages are sought acted
with actual malice, gross negligence whevidences a willful, wanton or reckless
disregard for the safety of others, or committed actual fraud.
Miss. Code Ann. 8§ 11-1-65(1)(a). These damages may be awarded “as punishment for the
defendant’s wrongdoings so thathers may be deterred from similar offens&@wntdon v. Nat'l
States Ins. Cp851 So. 2d 363, 366 (Miss. 2003) (citation omitted).

In considering whether punitive damages gmerapriate to place before the jury, a trial
court must first examine “[t]he totality ofdlcircumstances and thggregate conduct of the
defendant.’Bradfield v. Schwart236 So. 2d 931, 937 (Miss. 2006) (quotation marks and
citations omitted). The question is whetheré&asonable, hypotheticaldr of fact could find
either malice[,] gross negleatkless disregard,” or frauddoe ex rel. Doe v. Salvation Army
835 So. 2d 76, 81 (Miss. 2003) (citation omitted).

“Mississippi law does not favor punitive damagthey are considered an extraordinary
remedy and are allowed with caartiand within narrow limits."Warren v. Derivaux996 So. 2d
729, 738 (Miss. 2008) (quotation marks and citation omitted).

Tahsin argues that Runnels has not predesuéicient evidence testablish the elements
for punitive damages because “[t]here is no ena® [that] the Defendant acted with actual
malice or with a willful, wanton or reckless disaed for the safety of others.” Docket No. 249,
at 22. In response, Runnels does not ideatify evidence that supports an award of punitive
damages, but instead argues that “a punitiveagges claim may not be dismissed” until after a

jury has returned a verdict on compensatomalges. Docket No. 287, at 34. This Court has

already rejected this exact argument because symuadgment is appropriate when, as in the
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present case, the plaintiff fails to identify eviderthat would entitle him to punitive damages.
SeeWallace v. Ford Motor CoNo. 3:11-CV-567-CWR-FKB2013 WL 2630241, at *2-3 (S.D.
Miss. June 11, 2013). As such, Tahsin’s motion for summary judgment as to punitive damages
is granted.
5. Runnels’ Other Claims
Runnels’ Amended Complaint includes a 6681 claims against Tahsin, including a
claim for violation of the MPLA and claims foregligence, strict liabily, breach of contract,
and breach of express and implied warranties. In response to Tahsin’s motion for summary
judgment, Runnels asserts that his clainessaipported by facts andiéence and that “[a]ny
specific claims plead[ed] in the Complaint thatéaot been specifically addressed by Tahsin in
its Summary Judgment should not be dismiss&btket No. 287, at 34-35. Because Tahsin
has not met its burden of showing that themoigienuine dispute of maital fact as to each
claim, the Court denies Tahsin’s motion smmmary judgment ase those claims not
specifically addressed in Tahsin’s motibn.
[11.CONCLUSION
For the foregoing reasons, it is hereby ordered that

(1) Defendant’s Motion to Preclude Shambani Whtisn Testifying at Trial, Docket No.

Y In its reply brief, Tahsin includes a section capdid “Plaintiff's Warranty Claim Fails as a Matter of
Law.” Docket No. 294, at 6. Howendhat section relates to Plaintiff's warning claims instead of his warranty
claims. See id. Thus, this Order does not dispose of Plaintiffaaranty claims. The fact that Tahsin may not have
specifically sought summary judgment as to some claims daok however, guarantee that all claims will ultimately
be considered by the junfseeWallace 2013 WL 3288435, at *8 (noting that negligence claims were subsumed
into the MPLA);Lawson v. Honeywell Int'l, Inc75 So. 3d 1024, 1027 (Miss. 2011) (“The MPLA provides the
exclusive remedy for strict-liability claims against a matdrer or seller for damages caused by a product that has
a design defect rendering it unreasonably dangero@etatol v. Russell Brands, L|.80. 2:11-CV-120-KS-
MTP, 2013 WL 2385189, at *3 (S.D. Miss. May 30, 203)atman v. Pfizer____ F. Supp. 2d ___, No. 5:11-CV-
69-DCB-JMR, 2013 WL 1305506 (S.D. Miss. Mar. 28, 2013).
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242, is granted,

(2) Defendant’s Motion to Exclude Robert Carbamaocket No. 244, is granted in part and
denied in part;

(3) Defendant’s Motion to ExcludBalvatore Malguarnera, Docket No. 246, is granted in
part, denied in pargnd deferred in part;

(4) Defendant’s Motion for Summgaidudgment, Docket No. 2418, granted in part and
denied in part.
SO ORDERED, this the 23rd day of December, 2013.

s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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