Gerhart et al v. Rankin County, Mississippi et al Doc. 235

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

JOSEPH GERHART, et al ARLAINTIFFS
VS. CIVIL ACTION NO.: 3:11-CV-586-HTW-LRA
RANKIN COUNTY, etal. DEFENDANTS

ORDER GRANTING IN PART AND DENYING IN PART
McCLENDON'S MOTION FOR SUMMARY JUDGMENT

BEFORE THIS COURT is a Motion for Summary Judgnij@acket no. 173]filed by the
Defendant Brad McClendon. Inshimotion, McClendon asks this court to grant him summary
judgment on all claims against hiifhe plaintiffs, Joseph Gerhamdividually and as next friend
of Sarah Robillard and lan Gerhart), Amanda Jcth@ (individually and asext friend of Sarah
Robillard and lan Gerhart), and Brett Gerhagye filed a response in opposition along with a

brief in opposition. [Docket nos. 196 and 197].
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The Fourth Amended Compldiralleges: 42 U.S.C. § 198%laims against all the
defendants for violations of the Foufthrifth®, and FourteenthAmendments for unreasonable
search and excessive force; tiad to train and supervise agdiRankin County, Mississippi; the
Rankin County Sherriff's Office; former Rank@ounty Sherriff Ronnie FPmington; the City of
Pearl, Mississippi; the Pearl Polibepartment; and former City of Pearl Police Department, Chief
Ben Schuler; civil conspiracy against all defendants; reckldgbstion of emotional distress
against all defendantspd negligent infliction oemotional distress against all defendants. [Docket
no. 206].

On October 21, 2016, this court held a Teleph@uoference with all parties. After oral
arguments from the parties on October 21, 2016 cthist reserved rulig on said motions until
its continued hearing in Couobm 6A of the United States ®rict Courthouse, Jackson,

Mississippi, held on October 24, 2016. A court reporter transcribechbatings, including the

! Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any StaterpioTerri
the District of Columbia, subjects, causes to be subjected, any citizen ef tinited States or other person within
the jurisdiction thereof to the deprivation of any rightssifgges, or immunities secutdoy the Constitution and laws,
shall be liable to the party injured in an action at law, swéjmty, or other proper proceeding for redress, except that
in any action brought against a judiciafioér for an act or omissn taken in such officer's judicial capacity, injunctive
relief shall not be granted unless a deslory decree was violated or declaratory relief was unavailable. For the
purposes of this section, any Act of Congress applicable exclusively to the District ofdokhall be considered

to be a statute of tHeistrict of Columbia.

42 U.S.C.S. §1983.

2 The right of the people to be secure in their personsdasy papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported bfir@tioor, af
and particularly describing the place to be skead, and the persons or things to be seized.

U.S. Const. Amend. IV.

3 No person shall be held to answer for a capital, or otherwise infamous crime, unless ontamené®e indictment

of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb;
nor shall be compelled in any criminal ede be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private propbeytaken for public use, without just compensation.

U.S. Const. Amend. V.
4 Section 1. All persons born or naturalized in the UniteteSt and subject to the juristibn thereof, are citizens of
the United States and of the State wherein they residstate shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to anygmevdthin its jurisdiction thequal protection of the laws.

U.S. Const. amen&I1V, Sec. 1.



bench rulings issued by this court on OctoberZ?4,6. This court hereby adopts the transcripts

of those conversations as a part of this order. The transcripts will reflect this court’s review of the
relevant case law and facts upon which thisrcoelied in announcing its opinion during the
October 24, 2016, hearing.

After a careful study of the sulissions of the parties, tlguments of counsel, and the
relevant jurisprudence, this court finds Mmidon’s Motion for Motion for Summary Judgment
[Docket no. 173]GRANTED in part and DENIED in part for the reasons setrdtd.

l. STATEMENT OF FACTS
A. The Participants

Detective Jamie Scouten (hereinafter refet@ds “Scouten”) is an adult resident of
Rankin County, Mississippi. Scouten was employaeth whe City of Pearl Police Department
(hereinafter referred to as “Pe&D”) and had been employed as a law enforcement officer with
the City of Pearl since 2007. [Docket no. 174-1, P. 6].

Officer John Barnes (hereinafter referred to as “Barnes”) is an adult resident of Rankin
County, Mississippi. Barnes was employed withRlearl PD as a K-9 law enforcement officer at
the time of the incident. [Docket no. 174-6, PP. 5-6].

Deputy Brett McAlpin (hereinafter referred to“dcAlpin”) is an adult resident of Rankin
County, Mississippi. McAlpin was employed ke Rankin County Sheriff's Department
(hereinafter referred to as “Rankin CountyV)cAlpin has been employed as a sheriff's deputy
since 2001. [Docket no. 174-4, PP. 9-10].

Agent Brad McClendon (hereinafter refertedas “McClendon”) wa employed with the

Mississippi Bureau of Narcotics €reinafter referred to as “MB\Nat the time of the alleged



incident. McClendon had been employed with MBN as a law enforcement agent for three (3) years
at the time of the alleged incident. [Docket no. 174-3, PP. 6-7].

Brett Gerhart (hereinafter refed to as “Brett”) is an adt resident ofRankin County,
Mississippi. Brett lived at 481 Robert Michael Drivgearl, Mississippi at éhtime of the alleged
incident with the rest of the plaintiffs.

Joseph Gerhart (hereinafter referred to aseéfb9 is an adult resident of Rankin County,
Mississippi. Joseph lived at 481 Rotiichael Drive, Pearl, Missigpi at the time of the alleged
incident with the rest of the plaintiffs.

Amanda Jo Gerhart (hereinafter referred t6Aamanda”) is an adult resident of Rankin
County, Mississippi. Amanda lived at 481 Robert Michael Drive, |Pigsissippi at the time of
the alleged incident with érest of the plaintiffs.

lan Gerhart (hereinafter referred to aarfl) is a minor resident of Rankin County,
Mississippi. lan lived at 481 Robevtichael Drive, Pearl, Missiggpi at the time of the alleged
incident with the rest of the plaintiffs.

Sarah Robillard (hereinafter refed to as “Sarah”) is a mor resident of Rankin County,
Mississippi. Sarah lived at 481 RabMichael Drive, Pearl, Missigspi at the time of the alleged
incident with the rest of the plaintiffs.

B. Background

Agent Scouten was aware of the FouAimendment proscriphtn against entering a
residence without a warrant, absent exigémcumstances. [Docket no. 174-1, PP. 8-9, LL 19-10].
Detective Scouten had prepared search warfanthe target residence at 473 Robert Michael
Drive, Pearl, MS before the buy-bust operat[@acket no. 174-1, P.10, L. 7-15]. Barnes was not

aware of a search warrant. [Docket no. 174-3, P. 8, L. 17-22].



The Pearl PD had been working a case atalget residence for several months before
June 1, 2010. [Docket no. 174-1, P.12, L. 8-11]. As grtheir investigatin, the Pearl PD had
been using a “professional” confidential informéméreinafter referred to as “CI”) who was paid
every time she successfully obtained evidencecket no. 174-1, P. 12, L. 12-15; and P. 13, L.
1-6]. On the day of the incidemmt question, the Cl was carryigourse which had both audio and
video recording equipment to record thelTly. [Docket no. 174-1, PR3-14, LL. 14-8]. The
audio and video recordings capd conversations which occurrafier the buy-busit the target
residence. [Docket no. 174-1, P. 17, L. 2-15].

Prior to June 7, Pearl PD was the only agency involved. [Docket no. 174-1, P. 20, L. 15-
18]. Scouten decided to ask for assistance fRankin County, and thRankin County District
Attorney’s Office (hereinafter ferred to as “Rankin County DA”), based on the DEA'’s interest
in the target of the investigation. [Doc¢keo. 174-1, PP. 0-21, LL. 19-5]. Farris Thompson
(hereinafter referred to as Hdbmpson”), who worked for blotthe DEA and the Rankin County
DA, asked Scouten to conduct one more buy buétashen-up’ the probable cause. [Docket no.
174-1, PP. 23-24, LL. 6-11]. Scouten didn’t ask MBgents McClendon and Cochran to join in
the buy-bust, they just happened to be attbarl PD station with McAlpin. [Docket no. 174-1,
P. 35, L. 1-7].

C. Briefing

Scouten conducted a briefing at the Pearl PDwne 7, and he listed all the people in his
report who were present. [Dodkeo. 174-1, P. 38, L. 17-20]. Duag that briefing Scouten told
law enforcement agents who were participatingt 473 Robert Michael Drive was the target
address. [Docket no. 174-1, PP. 38-39, LL. 21-4]. CTheas also present and drew a diagram of

the target residence’s interior the presence of McAlpiMicClendon, and Barnes. [Docket no.



174-1, P. 39, L. 5-21]. Before the CI drew thagtam, Scouten wrote “473 Robert Michael Drive”
at the top of the blanéheet of paper. [Docket no. 174-1, P. 41, L. 10-21].

During the briefing, McClendon was standingthre doorway and Barnes was left of
Scouten leaning against a cabifBiocket no. 174-1, PP. 42-43, L19-3]. McClendon claims he
was not present at the briefing and that he neaerthe diagram drawn by the CI at the briefing.
[Docket no. 174-3, PP. 27-28, LL. 18-1 and P. 3%8414]. The location of McAlpin during the
briefing is unknown to Scouten. [Docket no. 174-1, P. 42, L. 16-18].

McClendon did not know various information iwwh was crucial: what color the target
residence was; what color the CI's vehicle wasemglthe residence was loaditer what the target
residence’s address was. [Docket no. 174-3,2BF81]. Further, McClendon allegedly was not
aware of who the Cl was. [Docket no. 174-3, PP. 25-26, LL. 20-3].

McAlpin testified he was prest at the briefing but wasastding in the hallway because
of the size of the space. [Docket no. 174-51'F, L. 14-15 and P. 178, 12-22]. McAlpin also
testified he never talked with the Cl, was nevéd tbe address, and never given a description of
the target residence, rather, the information gigen by the CI to someone else and relayed to
him. [Docket no. 174-5, PP. 67-68, and Docket no.83,/-73, L. 2-10]. McAlpin does remember
from the briefing that the buy-bust was to taka&cpl on Robert Michael Drive, but alleges he was
given no specifics about the réshce. [Docket no. 174-5, PP. 177-178].

Barnes testified he, McAlpin, and McClendon wpresent at the briefing and he recalled
the CI from the briefing. [Docket no. 174-6, P.L8,15-17, and P. 10, L. 3-7]. The briefing was
held in the Pearl PD Narcotics office. [Docket no. 174-6, P.9]. During the briefing, the Cl drew a

diagram of the interior of the selence. [Docket no. 174-6, P. 12].



During the briefing, law enforceamt officers and the CI discussed “the location, persons
involved, the narcotics being purclkdsthe informant, the identity of the informant so they knew
who they were — who the informant was comparethéosuspects when they made entrances, to
please be careful with her.” Docket no. 174-14@P.L. 12-18]. Scouten used Google Earth images
to further demonstrate the location of the tamgsidence by showing the target residence, the
neighborhood, and the catholic church wheeetdam was supposed to gather. [Docket no. 174-
1, PP. 84-85, 87-88, LL. 4-3, 22-11]. Scouten alsotioeed an unusual van with a dualie axle in
the driveway of the target relgince, which the officers jokeabout at the briefing. [Docket no.
174-1, P. 116, L. 12-19].

At the briefing, Barnes, McAlpin, and McClendasre assigned to maintain a position at
the end of Robert Michael Drive, maintain \aseontact with 473 Robert Michael Drive, make
sure the suspect did not leave, and track the mavieoh¢he CI to and from the target residence.
[Docket no. 174-1, P. 90, 15-22; PP. 99-100, LL21@&nd Docket no. 174-6, PP. 21-22]. None
of the law enforcement agents at the catholic dhaeould see the targetsidence. [Docket no.
174-1, P. 101, L. 2-6]. McAlpin was also requireatéory the breaching equipment to gain access
to the target residence. [Daat no. 174-1, P. 90-91, L. 23-1].

Scouten made vehicle assignments to teke account the fact that not every law
enforcement agency participating had access tathie channels being used by Pearl PD. [Docket
no. 174-1, P. 47, L. 2-8]. BarnesthlIcAlpin were assigned toghvehicle that McClendon drove.
[Docket no. 174-3, P. 28, L. 15-21]. McAlpirsserted that McClendon drove his MBN black
Cadillac Escalade, McAlpin sat in the front pagges seat, and Barnes was in the rear passenger

seat behind McClendon. [Dodkeo. 174-5, P. 62, L. 14-25]. Barnes, though, testified he was



sitting behind McAlpin while they rode to Rab®lichael Drive. [Docket no. 174-6, P. 19, L. 13-
18].
D. Convoy to Residence and CI Buy

The CI and law enforcement all left the Pdldd at 1859 to go to the target residence or
the catholic church as thessignments dictated. [Dockad. 174-1, PP. 103-104, LL. 25-4]. All
the cars left the PD togethasith vehicle driven by McClendofollowing the CI to the target
residence. [Docket no. 174-1, P. 26, L. 9-17]. Thevas driving a white Chevy Cobalt with Texas
license plates which was owned by the Pearl[BPOcket no. 174-1, P. 26-27, L. 18-3]. The CI
was to be followed by the vehicle driven by McClendon and everyone else was to drive to the
catholic church. [Docket no. 174-1,®.L. 3-8]. McClendon testifiede never followed the CI to
the target residence. [Docket no. 174-3, BP-32, LL. 23-4]. McAlpin testified he didn’t
remember following the CI vehicle to the tatgesidence. [Docket no. 174-4, P. 63, L. 4-15].
Barnes testified McClendon followed the Clthe target residence. [Docket no. 174-6, P. 18].

As the CI pulled into the driveway at tht&rget residence, McClendon had to slow his
vehicle to avoid running intthe vehicle driven by her. [Docket no. 174-1, P. 111, L. 1-11 and
Docket no. 174-6, PP. 19-20, LL. 19-7]. Once theéuted into the driveway, McClendon drove
past the target residence, approximately 200 yardsed around, and parked facing the residence.
[Docket no. 174-1, P. 111, L. 14-17]. Brett notidddClendon’s vehicle parked on the corner of
Pemberton Drive and Robert Michael Drive before the vehicle startggbtoagch his residence.
[Docket no. 174-7, PP. 24-25].

McAlpin testified Barnes and McClendon iderdd the Gerhart residence as the target
residence. [Docket no. 174-4, P. 63, L. 14-21]. LatkAlpin testified that only Barnes identified

the target residence. [Dodkeo. 174-4, PP. 66-67, LL. 19-2JicClendon allegedly noticed a



subject standing outside the reside as his vehicle passed theltet residence and Barnes said,
“that’s the house.” [Docket no. 174-3, P. 31, L.23- McClendon testified Barnes stated, “he’s
standing outside” as a way wfentifying the target resideac[Docket no. 174-3, PP. 103-104,
105-106]. Barnes testified dentified the targt residence and pointedtdlbe van with the dualie
axle and McClendon confirmed hidentification of the targetesidence. [Docket no. 174-6, P.
20]. It was daylight, it wasn’t raining, and therten between the targegsidence and the Gerhart
residence was level. [Docket no. 174-1, PP. 162-163, LL. 22-8].

Once inside the residence, the Cl bought $606€th of methamphetamines individually
packaged. [Docket no. 174-1, PP. 111-12, LL. 20-1]. The ClI, then, sent a text message to Scouten
indicating she was in danger. [Docket no. 174-BRL. 2-22]. The plan for this eventuality was
that all units were to conveggon the residence quickly and eweerything they could to render
assistance to the CI. [Docket no. 174-1, P. 97, 8]. 9-he target residence had burglar bars, so,
the plan was to affect entry aketharport door entrip the interior of the tget residence. [Docket
no. 174-1, PP. 97-98, LL. 12-10]. The Gerhart resiéehas no burglar k& [Docket no. 174-1,

P. 98, L. 13-15].
E. Radio Difficulties

Barnes turned off his radio after McClendmarked his vehicle oRobert Michael Drive
to observe the residence. [Docket no. 174-6,32L26-11]. Barnes turnedff his radio because
McClendon was trying to use shiradio to tune into the rawibroadcast from the recording
equipment worn by the CI. [Docket no. 174-6, P. 23, L. 16-24].

When the CI texted Scouten that she wasaanble, Scouten broadcasted over the Pearl
PD radio channel that the Cl was in danger. [Docket no. 174-1, P. 112, L. 12-15]. All law

enforcement vehicles acknowledged the trassimn and command to converge upon the target



residence to protectétCl, with the exception of McClend@wehicle. [Docket no. 174-1, P. 112,
L. 12-17]. Scouten then expregséquested an acknowledgeménin McClendon'’s vehicle that
he had received the prior transmission. [Docketl74-1, P. 112, L. 24-25]. Barnes replied he did
not receive the prior transmission and Scouépeated it. [Docket no. 174-1, PP. 112-13, LL. 25-
6; and Docket no. 174-6, PP. 24-25, 29-30]. Mo@ti testified this exchange never happened.
[Docket no. 174-3, PP. 44-45, LL. 19-2]. McAlpirsti#ied he didn’t know who called them over
what radio, but knew a call had come in for thermove to the target residence. [Docket no. 174-
5, P. 90, and 174-5, P. 165].
F. Converging on the Target and Gerhart Residences

In response to the call, McClendon drove\rekicle, which was already running, toward
the Gerhart residence. [Docket no. 174-6,3P31]. Brett Gerhart heamMcClendon’s vehicle’'s
tires screech when McClendon started drivingaia the Gerhart residence. [Docket no. 174-7,
PP. 25-27]. Barnes stated he lgyad his rifle which was behindehdriver's side seat, as he
prepared to exit the vehicle. [Docket no. 174-63H. No one could see the blue lights which
indicated McClendon’s vehicle was undercover law enforcementige unless the lights were
turned on. [Docket no. 174-3, PP4-75]. Brett Gerhart next nogd the vehicle driven by
McClendon as it was pulling into the yard at therhart residence between some trees. [Docket
no. 174-7, P. 28]. According to Brett, McClend®tlue lights were not turned on. [Docket no.
174-7, P. 29].

When Scouten’s vehicle turned the corneuad Robert Michael Dre, Scouten saw the
vehicle driven by McClendon coming down thedofocket no. 174-1, P. 113, L. 22-24]. Upon
exiting his vehicle at the target residenbe, heard yelling from his left and saw McAIpin,

McClendon, and Barnes running across the Geyfzaid yelling at someone, and then disappear

10



from view. [Docket no. 174-1, P. 114, L. 5-12]. Scoutemt to the target residence, realized they
could not get in without breaching tools, andhiv® look for McAlpin. [Docket no. 174-1, P. 116,
L. 5-11]. When Scouten reached the front yafdhe target residence, he saw McAlpin and
McClendon coming out of the Gerhaesidence and noticed McAipwalking with his head down
and appearing as if he was in distress. fgomo. 174-1, P. 117, L. 9-20]. Then, Scouten heard
someone yell from the target residence that trey finally made entryral he left McAlpin to
return to the residence. [Docket no. 174-1, P. 118, L. 1-5].
G. Entry Into the Gerhart Residence

When McClendon parked his vehicle in frontloé Gerhart residence, McAlpin exited the
vehicle and drew his firearniDocket no. 174-5, PP. 91-92, LR0-14]. McAlpin did not carry
breaching tools. [Docket no. 174-5, P. 91, L. 13-2@tAlpin, wearing an attack vest with
“Sheriff” on it and a badge, announced “ShesifDepartment, get on the ground.” [Docket no.
174-5, P. 126]. All law enforcement officers invalvim the operation were wearing vests which
were labeled as police or law enforcemenbdket no. 174-3, P. 62]. Barnes likewise exited the
vehicle, fell, stood back upd heard someone shouting, “Poli&top. Police.” [Docket no. 174-
6, P. 32]. Brett saw people drig McClendon’s vehicle and heasdmeone shouting, “get the f...
down” but never heard anyone identifying themeslas law enforcement officers. [Docket no.
174-7, P. 30, 32]. Brett specifically remembegsing guns emerging from the vehicle. [Docket
no. 174-7, PP. 36-37].

When McClendon’s vehicle came to a st@pett started running toward the Gerhart
residence. [Docket no. 174-5, P.102-103 and 174-58P. Brett turned antbcked the carport
door after he was inside: McAlpin kicked theodan shortly thereafter. [Docket no. 174-5, PP.

104-106; Docket no. 174-7, PP. 33,34]. Brett ramugh the kitchen, the dining room, living

11



room, and towards the front door. [Docket no. X7#-. 34]. While runninghrough the residence,
Brett was shouting, “they have guns.” [Docket hd4-7, P. 35]. He ran past his father, Joseph,
who was running back into the kitchen frdne dining room. [Docket no. 174-7, P. 35]. McAlpin
chased Brett through the residence to the fdmor where he confronted him again. [Docket no.
174-5, PP. 106-108].

According to Brett, he ran through the fratdor to prevent any intders from entering
the residence. [Docket no. 174-7 38]. McAlpin testified when hesached the front porch, Brett
was already on the ground, face down, and ddnitsg or kicking Brett [Docket no. 174-5, PP.
111-112]; however, McAlpin acknowdged he was pointing his weapahBrett Gerhart’'s head.
[Docket no. 174-5, PP. 143-144]. Acding to McAlpin, he grabbeBrett by his shirt and took
him into the living room. [Docket no. 174-5, P. 14Bjett testified that héurned around at the
front door and McAlpin wa already there. [Docket no. 174-74B]. According to Brett, McAlpin
grabbed him, threw him to the ground, facedown, and yelled, “you don’'t run from me,
motherf...er.” [Docket no. 174-P. 46, 49]. When he had Breth the ground, McAlpin allegedly
kicked Brett multiple times in the side and batkhe head. [Docket no. 174-7, PP. 51-53]. Brett
suffered injuries to his lip and cheek allegedlyaassult of being kicked by McAlpin. [Docket no.
174-7, PP. 53-56]. Brett stated McAlpin pickednhhip, brought him into the living room floor,
and placed him on the ground on his stomach. [Docket no. 174-7, P. 61].

Barnes was the last officer to make enttp ithe Gerhart residence. [Docket no. 174-6, P.
37]. He saw McAlpin chasing Brett, noticedsdph, and heard a woman screaming. [Docket no.
174-6, PP. 37, 40]. Shortly thereafter, he saw mam later identified as Amanda, exiting a door
with a baby in her arms and she was in a fataltion. [Docket no. 174-6, R3]. Amanda testified

she dropped to her knees only aBarnes trained his firearm ¢wer. [Docket no. 169-11, P. 11].
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Amanda was in a panicked state. [DocketT¥-6, PP. 43-44]. Barnesked the lady her name
and she replied “Amanda Gerhart.” [Docket no. B7#- 44]. Barnes then asked the lady who was
in the back room and she indicated anothedabiilhers. [Docket no. 174-6, P. 44]. Barnes then
realized they were in the wrong residen@ocket no. 174-6, P. 44]. Aamda testified this
exchange never took place, that Barnes nea@t a word to her. [Docket no. 169-11, P. 11].
Amanda retreated to the roomuér son, lan, and told him tolc@11 and tell them there were
men in the residence with guns. [Docket no. 169P. 12]. A 911 call was actually made and the
caller stated that people wesgthin the Gerhart residence wiguns. [Docket no. 174-1, P. 66, L.
1-13].

McClendon entered the residence and turnedatiention to Joseptraining his weapon
on Joseph. [Docket no. 174-3, PP. 57-58]. Joseplowése floor at this time. [Docket no. 174-3,
P. 58]. McClendon aimed his firearm at Josepatefand told him to “get the f... down.” [Docket
no. 174-8, P. 47]. At which point McClendon put hemd on Joseph’s back and kept telling him
to stay down because Joseph was trying to get up to assist his son, Brett. [Docket no. 174-8, P. 47-
48].

According to McAlpin, wherBarnes told McAlpn they were in the wrong residence,
McAlpin got off of Brett and left the residemc[Docket no. 174-5, PP11-120]. Brett testified
Barnes had to pull McAlpin off of him after Barnedd McAlpin they were in the wrong residence.
[Docket no. 174-7, P. 64]. Barnestiéied it took two times to get McAlpin to hear him, at which
point McAlpin let Brett up and left the Gerhagsidence. [Docket no. 174-6, P. 46]. McAlpin said
to Barnes, “well, | hope y’all have fun dealingth this.” [Docket no. 174-5, P. 119, L. 16-19].

After leaving the Gerhart residence, McAlpin walked to the target residence by himself.

[Docket no. 174-5, P. 156]. When aeived at the target residence, McAlpin told Thompson what

13



had occurred at the Gerhart residence. f@boo. 174-5, P. 157]. Acading to McClendon, he
likewise left the Gerhart residea upon realizing they were aketlwvrong residence. [Docket no.
174-3, PP. 65-66]. Brett says he did not seewtbad “police” on any of the law enforcement
officers’ vests until they were leaving the residenDocket no. 174-7, P. 65].

H. After the Entry and Disa@ry of Wrong Residence

After becoming aware of the entry into therlaat residence, Scouten sent Thompson to
take “care of it” and contact the correct smmeors. [Docket no. 174-1, P. 61, L. 5-18]. Scouten
also talked with McAlpin who td him, “this is bad, this ibad.” [Docket no. 174-1, P.119, L. 3-
10].

Barnes stayed at the residence withQWmdon to calm Joseph down, apologize, and
explain what happened. [Docket no. 174-6, P. 47; Docket no. 169-12, PP. 68-89]. Joseph was upset
and Barnes interjected himself between JosamhMcAlpin but never putis hands on Joseph
Gerhart. [Docket no. 174-6, P. 48pcket no. 169-12, P. 67]. Barn@gentually coracted dispatch
to have a supervisor sent to the Gerhart residence; Sergeant Sellers of the Pearl PD was sent as a
result. [Docket no. 174-6, P. 54]. Bas stayed at th@erhart residence untihe Pearl PD Chief
of Police (hereinafter referred to as “Chief Semi)larrived on scene and Barnes briefed the Chief
on what had happened. [Docket no. 174-6, P. 56-57].

Someone contacted emergency medical teamdshe Rankin County Fire Department to
check on Brett Gerhart’s injuries. (hereinaftdereed to collectively asEMT”) [Docket no. 174-

6, PP. 55, 57, 65]. Barnes saw injuries to Bré#t® and neck but did not see how Brett Gerhart
got injured. [Docket no. 174-6, P. 565]. When EMT responded the Gerhart residence, Brett
complained of pain to the back of his necklabrasions to the right cheek and his lip. [Docket

no. 174-7, PP. 57-59].
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Later, Barnes returned to the Gerhart rast@eto take picturesf the door and Brett's
injuries. [Docket no. 174-6, P. 61]. During that visit, Joseph was complaining to Chief Schuler that
his son had been hit by an a#r and asked for McAlpin’s namocket no. 174-6, P. 62]. Brett
had previously told his father an officer had kicked him in the head but does not know who told
him it was McAlpin. [Docket no. 174-6, P. 73; Docket no. 174-7, P. 44].

After the alleged incident, Detective Lieutenant Ellis, Chief Investigator for the Criminal
Investigation Division of the Pearl PD, assigr&stgeant Bennett to condwamn investigation of
the incident at the Gerhart resmde. [Docket no. 174-1, P. 29, 4-9]. Bennett’s report indicates
that inattentiveness on the part of the officers was the direct causeGsrteat incident. [Docket
no. 174-1, P. 31, L. 12-18].

The City of Pearl Mississipias already paid fahe door that McAlpirkicked in on the
Gerhart residence. [Docket no. 174-1, P. 158, L. 1-19].

Il. JURISDICTION

The Plaintiffs have invoked the subjectitea jurisdiction of this court under Title 28
U.S.C. 8§ 133% often referred to as “federal questijurisdiction.” Under federal question
jurisdiction, this court has the power to exsecsubject-matter jurisdion over a lawsuit if a
plaintiff alleges some claim or right arising under the United States Constitution or federal law.
Because the Plaintiffs assert claims under terth, Fifth, and Fourteenth Amendments to the
United States Constitution, this court is persuaded it possesses federal question subject-matter

jurisdiction.

5 The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties
of the United States.

28 U.S.C.A. § 1331 (West)
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Further, this court finds it possesses suppleéatgurisdiction, codified at Title 28 U.S.C.

§ 1367, to consider the state law afas that are closely relatedttte claims over which this court

already possess federal question subject-mattedijation. The state law claims asserted by the

Plaintiffs against McClendon aoavil conspiracy, and reckless infliction of emotional distress.
II. STANDARD OF REVIEW

Summary judgment is proper “if the movahbss that there is no genuine dispute as to
any material fact and the movant is entitled tigyment as a matter of law.” Fed. R. Civ. P. 56(a).
The movant has the burden of identifying evidetiad no genuinessue of material fact exists.
Celotex Corp. v. Catrettt 77 U.S. 317, 323 (1986). When determining whether summary judgment
is appropriate, the Court will look to “the pleadgs, depositions, answexs interrogatories, and
admissions on file, together withetlaffidavits, if any,” to determe if there is no genuine issue
as to any material fact and the moving pargnisitied to a judgment as a matter of lddcDonald
v. Entergy Operations Inc2005 WL 2474701, at *3 (S.D. Miss. Apr. 29, 200f)dtingFed. R.
Civ. P. 56(c)).

The court must view the facts, evidence afidnferences drawn therefrom in the light
most favorable to the nonmoving paratsushita Elec. Indus.dC v. Zenith Radio Cortp475
U.S. 574, 587 (1986RRogers v. Bromac Title Servs., L.L,.@55 F.3d 347, 350 (5th Cir. 2014).
“Summary judgment can be gradtenly if everything in the recordemonstrates that no genuine
issue of material fact exists. It is improper fbe district court to ‘resve factual disputes by

weighing conflicting evidence . . .mie it is the province of the jutp assess the probative value

6 (a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Fedeyah stayutivil

action of which the district courts have original jurisdiatithe district courts shall have supplemental jurisdiction
over all other claims that are so related to claims in the action within such original jurisdiction that they form part of
the same case or controversy under Article Ill of the driates Constitution. Such supplemental jurisdiction shall
include claims that involve the joinder or intervention of additional parties.

28 U.S.C.A. § 1367 (West)
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of the evidence.” McDonald, 2005 WL 2474701, at ¢Rigting Kennett—Murray Corp. v. Bone
622 F.2d 887, 892 (5th Cir. 1980)).

“A genuine dispute as to a matdract exists ‘if the evidends such that a reasonable jury
could return a verdidor the nonmoving party.”"Rogers 755 F.3d at 350guoting Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 248 (1986)). “Summanggment is also improper where the
court merely believes it unlikely that the non-moving party will prevail at tdldtDonald 2005
WL 2474701, at *3 (citing National Screen SeBorp. v. Poster Exchange, Inc., 305 F.2d 647,
651 (5th Cir. 1962)). “[Clonclusory allegati®nspeculation, unsubstantiated assertions, and
legalistic arguments have never constituted an adequate substitute for specific facts showing a
genuine issue for trial.” Idc{ting TIG Ins. Co. vSedgwick James of WasR76 F.3d 754, 759
(5th Cir.2002);SEC v. Recilel0 F.3d 1093, 1097 (5th Cir.1997). “Where factual disputes exist
[in a summary judgment determination] assertijjglified immunity, [thecourt] accept[s] the
plaintiffs’ version of the facts as truedunt v. Tomplait301 Fed.Appx. 355, 359 {%Cir. 2008).

V. DISCUSSION
A. Qualified Immunity

“The doctrine of qualified immunity protects government officials ‘from liability for civil
damages insofar as their conduct does not violate clearly established statutory or constitutional
rights of which a reasonable person would have knovRedrson v. Callaharb55 U.S. 223, 231
(2009) Quoting Harlow v. Fitzgerald457 U.S. 800, 818 (19828ee also Anderson v. Creighton
483 U.S. 635, 638 (1987). More specifically, thetdoe addresses thedncern that expansive
civil liability for actions taken while on duty mayause police officers to hesitate before acting —
a situation that could produce unwelcome resuarichez v. Swydeh39 F.3d 464, 467-68 (5th

Cir.1998) (citations omitted).
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“The defendant official must initially pledds good faith and esth$h that he was acting
within the scope of higsliscretionary authority.’Salas v. Carpenterd80 F.2d 299, 306 (5th
Cir.1992)(citations omitted). Once the defendantdwmee so, the burden shifts to the plaintiff to
rebut this defense by establishing that the @ffisiallegedly wrongfutonduct violated clearly
established law.Id. The plaintiff's burden of negating tkhefendant’s qualified immunity defense
is a heavy oneSee, e.g., Brown v. Lyfqréd43 F.3d 185, 190, n. 7 (5th Cir. 2001). “Abrogation of
qualified immunity is properlyhe exception, not the ruleFoster v. City of Lake Jacksa?8 F.3d
425, 428 (5th Cir. 1994) (citation omitted).

Analysis of qualified immunity may be treed@ as a two-pronged inquiry. To determine
whether a defendant is entitledyoalified immunity, a court musiddress the following questions:
“(1) whether the facts that the plaintiff has géel make out a violation of a constitutional right;
and (2) whether the right at issue was cleartgl#shed at the time of the defendant’s alleged
misconduct.”Jennings v. Pattgn644 F.3d 297, 300 & n .3 (5tir. 2011) (internal quotation
marks and citation omitted).

If a court begins its analysis under thecend prong, it must “consider whether the
defendant’s actions were objectiyeinreasonable in light of clearly established law at the time of
the conduct in questionPreeman v. Gore483 F.3d 404, 411 (5th Cir. 2007) (citation omitted).
“To make this determination, the court appliesoajective standard based on the viewpoint of a
reasonable official in light of the information thawailable to the defendant and the law that was
clearly established at the tinoé the defendant’s actionsld. (citations omitted)see Brown v.
Callahan 623 F.3d 249, 253 (5th Cir. 2010). Moreover, “because qualified immunity turns only

upon the objective reasonableness of the defendasissa particular defieant’s subjective state
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of mind has no bearing on whether that ddfnt is entitled tgualified immunity.”"Thompson v.
Upshur County245 F.3d 447, 457 (5th Cir. 2001)(citation omitted).

A defendant’s conduct is “objectively reasoleabnless all reasonablofficials in the
defendant’s circumstances would have theovkm that the defendant’s conduct violated the
United States Constitution[.Jd. That is, “[i]f officers of reasonable competence could disagree
as to whether the plaintiff's rights were violdt¢he officer’s qualified immunity remains intact.”
Tarver v. City of Edng410 F.3d 745, 750 (5th Cir. 2005).€elbbjective-reasonadhess “standard
‘gives ample room for mistaken judgments’ by pating ‘all but the plaingl incompetent or those
who knowingly violate the law."Mendenhall v. Rise213 F.3d 226, 230 (5ir. 2000) quoting
Malley v. Briggs475 U.S. 335, 343 (1986)). This means teaen law enforcement officials who
reasonably but mistakenly commit a constitusiloviolation are entitled to immunityGlenn v.
City of Tyler 242 F.3d 307, 312 -13 (5th Cir. 2001) (im&rquotation marks and citation omitted).

A defendant’s “conduct is . . . not objectivelyasenable if it violates a clearly established
right, because ‘a reasonably competent pubfiicial should know the law governing his
conduct.” Guillory v. Thomas355 Fed. App’x 837, 840 (5th Cir. 2009ubting Harlow 457
U.S. at 818-19). However, “an affal does not lose qualified immity merely because a certain
right is clearly establised in the abstractKinney v. Weaver367 F.3d 337, 350 (5th Cir. 2004).
“Itis clearly established th#tte government may not deny duegass or inflict cruel and unusual
punishments, for example, but those abstract rulesafficials little practical guidance as to the
legality of particular conductld. Instead, the law must be “cleartire more particularized sense
that reasonable officials should be fotice that their conduct is unlawfulld. (Quoting Saucier

533 U.S. 194, 206 (2001).
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“[T]here need not be commanding precedent tioéds that the very action in question is
unlawful; the unlawfulness need only be readpparent from relevant precedent in sufficiently
similar situations.’Brown v. Miller, 519 F.3d 231, 237 (5th Cir. 2008) (internal quotation marks
and citation omitted)). “The central concept is that of ‘fair warning’: The law can be clearly
established ‘despite notable faat distinctions between the pestents relied on and the cases
then before the Court, so long as the prior dessgave reasonable warning that the conduct then
at issue violatedanstitutionalrights.” Kinney, 367 F.3d at 350gy(oting Hope v. Pelzeb36 U.S.
730, 740 (2002)).

B. Constitutional Violation

“The law of this Circuit states thatwjarrantless searchesf a person’s home are
presumptively unreasonable unless the persmsents, or unless probable cause and exigent
circumstances justify the searcidmplaitat 359. quoting United States v. Gomez-Moread9
F.3d 350, 354 (5Cir. 2007);see also Brigham City v. Stua®47 U.S. 398, 403, 126 S.Ct. 1943,
164 L.Ed.2d 650 (2006).

C. Reasonable Officer

Law enforcement officers are generally grantgialified immunity where they make an
honest mistake, which can only be “clearly establikif the officers’ coduct is ‘consistent with
a reasonable effort to ascertain and identify the place to be searcfmdplaitat 359. Citing
Simmons v. City of Pari878 F.3d 476, 479-480'(=XCir. 2004);quoting Maryland v. Garrison
480 U.S. 79, 88, 107 S.Ct. 1013, 94 L.Ed.2d 72 (1987)). “[T]o be clearly established ‘does not
mean that a court must have previously foundvigry action in question to be unlawful, but it
does mean that ‘in light gbreexisting law the unlawfuéss must be apparent’Martsfield v.

Lemacks50 F.3d 950, 955 (MCir. 1995)¢iting Jordan v. Dog38 F.3d 1559, 1566 (1'1Cir.
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1994). “[W]e recognize ‘the need @low some latitude for honest mistakes that are made by
officers in the dangerous andfdiult process of making arrests and executing search warrants,’
[the actions of law enforcement agents must befhststent with a reasonabeffort to ascertain
and identify the place intended to be searchéthartsfieldat 955 Quoting Maryland v. Garrison
480 U.S. 79, 88-89 (1987).

Taking the facts in a light mofvorable to the non-moving g, this court finds the case
of Hunt v. Tomplait301 Fed.Appx 355 {5Cir. 2008), to be instructive. omplait members of
the Houston, Texas, Police Department conthatembers of the Jasper Police Department in
Jasper, Texas, to request assistance in locatid@rresting Edward Huynir., who allegedly had
exchanged gunfire with HoustonIRe Officers before attempting &irike one othem with his
vehicle. Hunt then fled the Houston area in d@evkl Camino with his cousin. After investigating
Hunt’s cousin, the suspiec getaway driver, Houston Police @#rs determined Hunt had fled to
Jasper County, Texas. Houston Police Officeraiokbt a search warrant for 126 Circle Drive in
Brookeland, Texas, the locationwtich Hunt allegedly had fled.

The Jasper Chief of Police, Todd Hunter, oedeone of his detectives to conduct initial
surveillance of the Brookeland area to look &owhite EI Camino driven by a young African-
American male. Hunter also requested Jaspeunty Deputy Paul Tomplait's assistance in
locating “the Hunt residence.” Taplait briefed several memberstbe Jasper Police Department
about a home located at 94@0Ech Street, Brookeland, Texaomplait knew members of the
Church Street residence because he had beem pheviously to arrest one of the occupants,
Marcus Hunt. Tomplait assumed, wrongly, that @teurch Street residence was the only Hunt
residence in the Brookeland community. Aftee thriefing, Tomplait, who had never seen the

search warrant, led the searchnteto the Church Street resime and entered the residence by
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breaking down the door. Inside, they found a hodend wife, whom they later determined not
to be the suspect for whom they were searching and realized they had entered the wrong residence.

The Tomplaitcourt found dispositive the fact thBdmplait never read the search warrant
to ascertain whether they were at the right Bo&elying on Ninth Circuit precedent, the court
stated:

The leaders of the expedition may not dyngssume that the warrant authorizes

the search and seizure. Rather, theysthactually read the warrant and satisfy

themselves that they understand its scope and limitations, and that it is not defective

in some obvious way.

Tomplaitat 360.Quoting Ramirez-Butte Silver Bow Cour2@8 F.3d 1022,1027 {Cir. 2002).
Further, said th@omplaitcourt, there is no authority that officers acted reasonably where those
law enforcement officers fail to “read the warrantinquire about whetlmehe address to which
they were leading the seartdam was actually the addsesontained in the warrantid. at 361.
“[R]eading the warrant is the most basic stetiter can take in ascertaining the place to be
searched.ld. at 362. Thus, held thBomplaitcourt, the officers’ actins were unreasonable and
the officers were not entétl to qualified immunity.

This court also finds dispositivdartsfield v. Lemackss0 F.3d 950 (1" Cir. 1995), on
which the Tomplait court partially relied inreaching its decision. Inlartsfield a case more
factually on point with the instant lawsuitifioers had conducted an undercover narcotics buy
operation. The lead officer, Micha@layne Newton, then obtained asgh warrant for the target
residence, 5108 Middlebrooks Deiv The next day, during daght hours, Newton led the warrant
team to 5128 Middlebrooks Drive, a residenceast two houses away from the target residence.

The target house was located on the cornea afead end street, while the residence law

enforcement agents actually entered was furdosvn the street. The Hartsfields’ house had a
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fence around it, while the target residence featstexvn-about junk cars, and no fence. The house
numbers were clearly marked on both houses.

TheHartsfield court overturned the district court’s granting of qualified immunity to law
enforcement officers. The court found it dispogtihat: the houses wedtearly marked with
numbers; the raid took place during daylight hotirs;houses were on different parts of the street;
the appearances of the houses were distinguistaatiehe lead officer failed to read the warrant.
Id at 955. Based on the facts tHartsfield court found, it announced: “Newton’s actions in this
case were simply not ‘consistewith a reasonable effort to @tain and identify the place
intended to be searched’ as dictated3ayrison” Id. (Quoting Maryland v. Garrisgqrd80 U.S.

79, 88-89 (1987).

In the instant case, this court finds that the officers failed to read the warrant for themselves
and that finding of fact is troubling. The lawfercement operation in this matter was a large buy-
bust which involved multiple law enforcement agencies. AsHhésfield court, this court
recognizes “the need to allowrse latitude for honest mistakdsat are made by officers in the
dangerous and difficult poess of making arrests and executing search warrddtsWhere
officers are tasked with following a confidential informant (herearatferred to as “Cl”) to the
target residence, observing that residence froratteet, and entering to secure the Cl in the event
of a dangerous situation, they must pay attentiovhiere the Cl is going in the first place to avoid
precisely what occurred in this case, theamstitutional invasion of an innocent third party’s
residence.

This court finds multiple issues of dispufadt which, under this Circuit's precedent, must
be taken in a light most favorable to the pifis. McClendon should have known that to enter the

home of an innocent was a alenstitutional violation. By failing to read the search warrant
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McClendon did not even partake of the simplasicaution against his unconstitutional Fourth
Amendment violation of the Gerhart residen€arthermore, while the testimony of his brother
law enforcement agents indicateatthe was present tiite briefing, his own statement belies that
fact. Such a basic step should also have bdamt® ensure the coitstionality of his actions,
especially since he was designated to ditreebreach team to tharget residence.

This court finds thédartsfield facts to be vergimilar to the caseub judice The raid of
the target residence occurred during daylightrepthe Gerhart residee was separated by one
house from the target residentie target residence had distimghung features which the Gerhart
residence did not, the dualie axle van, and the burglar bars; and the law enforcement agent
responsible for transporting his brother law eoéonent agents did notdk at the warrant. More
troubling for this court is the fact that Madon insists he was nptesent at the briefing
conducted by Scouten, even after hearing thenteny of other law enforcement agents which
place him at the briefing. This court is convintleat McClendon’s actions cannot be classified as
an “honest mistake” which would affordnhiqualified immunity. McClendon cannot “clearly
establish[] [that his] conduct [was] ‘consistent wahreasonable effort to ascertain and identify
the place to be searchedTdmplaitat 359. Citing Simmons v. City of Pari878 F.3d 476, 479-
480 (8" Cir. 2004);quoting Maryland v. Garrisod80 U.S. 79, 88, 107 S.Ct. 1013, 94 L.Ed.2d 72
(1987)). Thus, McClendon is not entitled to qualified immunity against the claims of unlawful
entry for entering the Gerhart residence.

D. Remaining Claims

It is well established in this circuit thédfi]ssues [] that are inadequately briefed are

considered abandoneddavis v. Davis826 F.3d 258, 266 {(5Cir. 2016)(citingCinel v. Connick

15 F.3d 1338, 1345 {ECir. 1994).
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In his motion for summary judgment, McClendon challenged the Plaintiffs’ claims based
in state law: civil conspiracy; negligent inflictianf emotional distressna reckless infliction of
emotional distress. The Plaintiffave failed to argue dorief these points daw with regard to
McClendon, therefore, this cddmds the Plaintiffs have abandoned their state law claims.

Furthermore, in his motion for summary judgnt, McClendon challenged the Plaintiffs’
claims for excessive force against him. The Riléénhave failed to arguer brief this point of
law, therefore, this court findbe Plaintiffs have abandonecdethexcessive force claim against
McClendon.

E. CONCLUSION

This court has considered all of the submissafitbe parties, and thelevant law, and is
persuaded to GRANT IN PART and DENY RART the Motion for Summary Judgmg¢bDbcket
no. 173]filed by the Defendant Brad McClendon. Thsurt is persuaded that the McClendon is
not entitled to qualified immunity for the unlawfehtry claim against him. This court is further
persuaded the Plaintiffs have abandoakdther claims against McClendon.

SO ORDERED AND ADJUDGED this 3F day of March, 2017.

S/HENRY T. WINGATE
UNITED STATES DISTRICT COURT JUDGE
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