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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

JOSEPH GERHART, et al. ARLAINTIFFS
VS. CIVIL ACTION NO.: 3:11-CV-586-HTW-LRA
RANKIN COUNTY, etal. DEFENDANTS

ORDER DENYING TH E DEFENDANT'S
SUPPLEMENTAL MOTION FOR SUMMARY JUDGMENT

BEFORE THIS COURT are the follomyy motions: Rankin County Defendants’
Supplemental Motion for Summary Judgmébicket no. 223] the Rankin County Defendants’
Motion for Leave to File Supplemti Motion for Summary Judgemejidocket no. 225] and
the Plaintiffs’ Motion to Strike Suppmental Motion for Summary Judgm¢gbbcket no. 226]
This court is convinced the Rkin County Defendants’ Motion fd_eave to File Supplemental
Motion for Summary JudgemefiDocket no. 225]is well-taken and is due to KBRANTED.
Further, this court is persuaded that the Plaintiffs’ Motion to Strike Supplemental Motion for
Summary JudgmeifDocket no. 226]is not well-taken and is, therefore, due td#eNIED .

This court held a hearing in this matter January 3, 2017, in which the parties argued
their respective positiosThis court requested a letter Brieom the parties in this matter
regarding the issue of the “relatidback” of Brett Gerhart’s claims — acting as an adult in his own

capacity — in the fourth amended complaint [Docket no. 206] to the original complaint [Docket

I After this court held its hearing on January 3, 2017, it issued its raachem opinions denying two (2) pending
motions for summary judgment based on the purported qualified immunity of treaflarcement defendants. The
defendants, aggrieved, filed interlocutory notices of appeal in April, 2017. This courtaied &irther proceedings
in this matter pending the United States Fifth Circuit Court of Appeals’ rulings on defshidéerlocutory notices
of appeal. The Fifth Circuit Court of Appeals issued its opinions in November, 2017, and Jiheyt2&reupon this
court returned this lawsuit to its active dociet held a status conference with the parties.
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no.1l]. The parties submitted their letter briefshis court on January 5, 2017, which are attached
to this Order as exhibits.

The Rankin County Defendants cited no new case law in their letter brief, but reiterated
their points of law which were encompassed [@rthrief on this matter. [Docket no. 224]. The
Rankin County Defendants urge tlsurt to treat the amendmerg an amendment changing the
name of a “John Doe” defendant in a complaint. Thus, say the Defenttatdbsen v. Osborne
133 F.3d 315 (B Cir. 1998), applies.

In this Supplemental Motion for Summanydgiment, the court only addresses one aspect
of the Fourth Amended Complaint, and that isethler plaintiff Brett Gerhart can sue in his own
individual capacity. This lawsuit was originalbrought by his parents acting as next friend to
Brett Gerhart (and his siblings who were minarshe time of the indents at issue here).

Defendants herein are: Johnny BarnesittBvieAlpin; Brad Md_endon; Sheriff Ronnie
Pennington; Rankin County, Missigpi; Ben Schuler; Jamie Scouiesnd the City of Pearl,
Mississippi. Defendants contend that at this tdte, Brett Gerhart cannot be substituted in his
own adult, individual capacity.

During the entire course of this litigation, tissue before this couras been whether Brett
Gerhart had been deprived of his constitutional rights by the defendants during their alleged search
and seizure of his person and residence. Thieepdrave engaged in copious discovery to flesh
out the details of what occurred during the emter between Brett Geallt and the defendants.

On December 1, 2016, in plaintiffs’ fourkmended complaint [Docket no. 205], Brett
Gerhart is suing in his own aduhdividual capacity. The defendamisrein contend that his [Brett
Gerhart’s] claims in his individual, adult capty are barred by the Mississippi statutes of

limitations codified at MissCode 88 11-15-135 and 11-15-149.



For the reasons statedfra, this court is convincedhe Rankin County Defendants’
Supplemental Motion for Summary Judgmgcket no. 223]is not well-taken and therefore, is
due to beDENIED.

l. PROCEDURAL HISTORY

The Plaintiffs filed their lawsuit on $&mber 20, 2011. [Docket no. 1]. Before the
complaint had been served, the Plaintiffsdfiteeir [First] AmendedComplaint on November 17,
2011 [Docket no. 2]. The Rankin County Defendarésiftheir answer to the amended complaint
on December 12, 2011. [Docket no. 19]. The City of Pearl Defendants filed their answer to the
amended complaint on December 21, 2011. [Docket no. 20].

The Plaintiffs filed a Second Amendedr@glaint on February 21, 2012. [Docket no. 31].
The Defendants filed their awers on February 27, 2012 [kat no. 33], and March 2, 2012
[Docket no. 38].

The Plaintiffs filed their Third AmendeComplaint on May 31, 2012. [Docket no. 85].
The defendants filed their answers on Jun20d,2 [Docket no. 93], anduine 20, 2012 [Docket
no. 99].

The Rankin County Defendants filed a Motimn Partial Summary Judgment on July 29,
2016, alleging the misnomer of Brett Gerhart. [Ketono. 162]. In all the complaints operative in
the lawsuitsub judiceuntil the filing of the Fourth Ameded Complaint, Brett Gerhart was not
named in his own capacity by the Plaintiffs, bstparents Joseph Gerhart and Amanda Jo Gerhart
were named as next friend of Brett Gerh&s. a result of the fihng of the Rankin County
Defendants’ Partial Motion for Summary Judgmerg, Rthaintiffs filed a Motion for Leave to File

an Amended Complaint. [Docket no. 175]. This caented the Plaintiffs &ve to file a fourth



amended complaint to correct the misnomeBi@tt Gerhart on Novena 29, 2016. [Docket no.
205].

The Plaintiffs filed their Fourth AmendeComplaint on December 1, 2016. [Docket no.
206]. The Rankin County Defendants filed theirtio to Strike the Amended Complaint on
December 13, 2016, which this court will address separate order. [Docket no. 209]. The Rankin
County Defendants filed the instant Supplemieltation for Summary Judgment on January 3,
2017.[Docket no. 223] The Plaintiffs have ndtled a responsive pleadirtgut filed a letter brief
as requested by this court, which this court will at@lan exhibit to this Order. The City of Pearl
Defendants have filed a Joinder in Docuineupporting the Rankin County Defendants’
supplemental motion for summary judgment. [Docket no. 227].

I. ARGUMENT
a. Standard of Review

Summary judgment is proper “if the movahbs/s that there is no genuine dispute as to
any material fact and the movant is entitled thgyment as a matter of law.” Fed. R. Civ. P. 56(a).
The movant has the initial bundef showing that no genuingsiue of material fact existSelotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). When determining whether summary judgment is
appropriate, this court must examine “the plagdj depositions, answers to interrogatories, and
admissions on file, together with the affidavifsany,” to determine indeed whether genuine
disputes exist as to any material facts and wietl@moving party is entdd to a judgment as a
matter of lawMcDonald v. Entergy Operations In@005 WL 2474701, at *3 (S.D. Miss. Apr.
29, 2005) quotingFed. R. Civ. P. 56(c)).

The court must view the facts, evidence afidnferences drawn therefrom in the light

most favorable to the nonmoving paratsushita Elec. Indus.dC v. Zenith Radio Cotp475



U.S. 574, 587 (1986RRogers v. Bromac Title Servs., L.L,.@55 F.3d 347, 350 (5th Cir. 2014).
“Summary judgment can be gradtenly if everything in the recordemonstrates that no genuine
issue of material fact exists. It is improper fbe district court to ‘reslve factual disputes by
weighing conflicting evidence . . e it is the province of the jutp assess the probative value
of the evidence.”McDonald 2005 WL 2474701, at *3jgoting Kennett—Murray Corp. v. Bane
622 F.2d 887, 892 (5th Cir. 1980)).

“A genuine dispute as to a matdriact exists ‘if the evidends such that a reasonable jury
could return a verdidior the nonmoving party.”"Rogers 755 F.3d at 350guoting Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 248 (1986)). “Summawggment is also improper where the
court merely believes it unlikely that the non-moving party will prevail at tideDonald 2005
WL 2474701, at *3¢iting National Screen Serv. Corp. Poster Exchange, Inc305 F.2d 647,
651 (5th Cir. 1962)). “[Clonclusory allegati®nspeculation, unsubstantiated assertions, and
legalistic arguments have never constituted an adequate substitute for specific facts showing a
genuine issue for trial.” Idci{ting TIG Ins. Co. vSedgwick James of WasR76 F.3d 754, 759
(5th Cir.2002);SEC v. Recilel0 F.3d 1093, 1097 (5th Cir.1997).

It is clear Fifth Circuit precedent that “[a] district court’s [decision about] leave to amend
is reviewed for an abuse of discretioBdallard v. Devon Energy Prod. C®678 F.3d 360, 364
(5th Cir.2012) (citation omittedsimmons v. Sabine River Auth. Louisiana2 F.3d 469, 478
(5th Cir. 2013).

b. Statutes of Limitations

Mississippi law mandates that a plaintiff muste'fan action within three years of its date

of accrual.”"Walker v. Epps550 F.3d 407, 415 (5th Cir. 2008) (citing MISS. CODE ANN. § 15-

1-49). “Although the federal courts look to stdéev to determine the applicable statute of



limitations, they look to federal law to det@ne when the cause of action accruddéetcalf v.
Robertson 62 F.3d 394, 394 (5t8ir. 1995) (citingPete v. Metcalfe8 F.3d 214, 217 (5th Cir.
1993)). “[T]he accrual date of a § 1983 causeadion is a question of federal law that is ...
governed by federal rules conforming in gehéoacommon-law tort pnciples. Under those
principles, it is the standard ruleat [accrual occurs] when the plaintiff has a complete and present
cause of action, that is, when the ptdf can file suitand obtain relief.”Aly v. City of Lake
Jackson453 F. App’x 538, 539 (5th Cir. 2011) (quotivpllace v. Katp549 U.S. 384, 388, 127
S. Ct. 1091, 166 L. Ed. 2d 973 (2007)).

Brett Gerhart has also asserddims under Mississippi's ToClaims Act (hereinafter
referred to as “MCTA”"). The MTCAequires that “[a]ll actions brought undéis chapter shall
be commenced within one (1) yeaext after the date of th®rtious, wrongful or otherwise
actionable conduct on which the libty phase of the action is bad, and not after....” MISS.
CODE ANN. § 11-46-11(3).

The incident at the heart of this lawsuicooed on June 7, 2010. Plaintiffs herein filed
their original complaint on September 20, 2011. [Kco. 1]. Accordingly, @intiffs filed their
original complaint within the three (3) year si&t of limitations. Plaintiffs filed their Fourth
Amended Complaint on December 1, 2017. [Docket no. 205]. Plaintiffs’ Fourth Amended
Complaint, therefore, was filed approximately f@dy and a half years after the three (3) year
statute of limitations would have run. This domust then determine whether Brett Gerhart’s
claims relate back to the filing of the original complaint in this lawsuit.

c. Relation Back of Amendments
“[A] party may amend its pleading only withe opposing party's written consent or the

court's leave. The court shouleédly give leave when justice sequires.” Fed.R.Civ.P. 15(a)(2).



“Whether to grant leave to ame a complaint is entrtexd to the sound disdren of the district
court [.]" Ballard, 678 F.3d at 364 (citation and intal quotation marks omittedsimmons v.
Sabine River Auth. Louisian@32 F.3d 469, 478 (5th Cir. 2013).

“[G]enerally, ‘relation back willhot apply to an amendmengthsubstitutes or adds a new
party for those named initially in the earlier timely pleading&ltamirano v. Vickers2004 WL
1147002 (E.D. La. May 20, 200@QqotingWilliams v. United Stated05 F.2d 234, 237 {5Cir.
19680)). “Courts have found, however, that amendntbatsadd or substituteplaintiff will relate
back in certain limited circumstancesd! “[N]otice is the critical element involved in Rule 15(c)
decisions.ld. “Most of the cases in which an amendment that adds or substitutes a plaintiff relates
back are cases in which the plaintiff was already in the lawsuit in some capacity or there is a direct
relationship, such as ownerghibetween the current plaintiffand the new or substituted
plaintiffs.” Id. (Collecting cases

In a determination of whether a new plaintiff's claims relate back to the original

complaint, courts consider whether “(1) the new plaintiff's claim arose out of the

same conduct, transactionaarcurrence set forth in tiegiginal complaint; (2) the

new plaintiff shares an identity of interest with the original plaintiff; (3) the

defendants have fair notice of the new miidi's claim; and (4) the addition of the

new plaintiff causes the defendants prejudic@lech v. The Village of

Willowbrook 138 F.Supp. 1036, 1044 (N.D.lI1.2000) (internal citations omitted).

Notice is the “linchpin” of the analysi¥.oung v. Lepone305 F.3d 1, 16-17 (1st

Cir.2002) @Quoting Schiavone v. Fortund77 U.S. 21, 31106 S.Ct. 2379, 91

L.Ed.2d 18 (1986)).

Altamiranoat *4.

In looking at theDlechanalysis, this court must analyze the f@lechfactors, weighing
notice most heavily of the four factors. Thdatwants, do not, and cannot allege the plaintiff's
claims did not arise out of the same conduct,s@ation or occurrence set forth in the original

complaint. It is undisputed that the Plaintiff lzleged throughout this lawsuit that Brett Gerhart’s

injuries arose from the purportédidgal conduct othe defendants.



The “new” plaintiff, Brett Gerhart, shares aridity of interest with the former plaintiff,
Joseph Gerhart as next friend of Brett Gerhad Amanda Jo Gerhart as next friend of Brett
Gerhart. It would be a strangesudt for this court to find that Brett Gerhart, asserting his own
claims as an adult, is nofarty in privity with his parestasserting claims on his behalf.

Further, the defendants cannot claim theyew®ot on notice of Brett Gerhart's claims.
Nothing in this matter, factually, has changed, ex&sptt Gerhart's status as infant or adult.
Regardless of that status, this court finds the defendants dtetddoeen, and, indeed were on
notice of Brett Gerhart's claimghether as an adult or infant.

Finally, this court can find no situation whehe relation back of Brett Gerhart's claims
as an adult would prejudice the defendants. The parties have litigated this matter over the course
of five and a half years. They have conductgadiensive discovery iithis matter, including
deposing Brett Gerhart himself. This coumds no prejudice would tach by treating Brett
Gerhart’s claims as the parties have beenitg#tem throughout the cae of this lawsuit.

The Rankin County Defendants urge thisirtdo treat thignatter as that idacobsen v.
Osborne 133 F.3d 315 (BCir. 1998). This court finddacobserdistinguishable. Idacobserthe
plaintiffs initially named sewal “unknown police officers” in thir original complaint. The
magistrate judge did not allothe amendment of the complaiotname the officers citing both
futility of the amendment and untimeliness of tiequest. The Fifth Circuit found the magistrate
judge abused her discretion and the amendntenilé have been allowed; the court, however,
still refused to allow the refimn-back of the amendment because Rule 15 did not allow for
amended complaints to relate back when thaepff does not know the &htity of the purported

defendants — John Does. Relation back, according ttattebsercourt, can only occur where the



plaintiff misidentifies a defendanthe court analyzed Federal RoleCivil Procedure 15(c) and
stated:

For the circumstances presenbgdhis actionour court has not addressed whether,

in order to prevent a time-bar, an ameedirto substitute a named party for a “John

Doe” defendant may relate back under amended Rule 15(c)(3). We conclude that,

in the circumstances present in this casktion back should not be allowed. This

is consistent with the majority of the other circuits that have considered the issue.

They have held that, for a “John Doe” defendant, there was no “mistake” in

identifying the correct defendant; rathee firoblem was not beg able to identify

that defendant.
Jacobsen v. Osbornd33 F.3d 315, 320-21 (5th Cir. 1998)(ghasis added). The facts of
Jacobserare not the facts in the lawsaiib judice The parties in this lawsuit were properly able
to identify Brett Gerhart, the only issue was; whbb Brett Gerhart was, but, in what capacity Brett
Gerhart was named, as an adult or as a minor.

[l CONCLUSION

After a review of the pleadings of the parties, the |ditggfs requested by the court,
arguments of counsel, and the jurisprudenttés court is conviced the Rankin County
Defendants’ Motion for Leave to Filaigplemental Motion for Summary Judgemgcket no.
225]is well-taken and heredfyRANTED ; however, this court is paraded after a copious review
of that motion — the Rankin County DefendarBupplemental Motion for Summary Judgment
[Docket no. 223]—that the thrust of such is nakll-taken and, therefore, must DENIED.

Finally, this court is persuaded that the Rti#fis’ Motion to Strike Supplemental Motion
for Summary JudgmeiDocket no. 226]is not well-taken and is hereBENIED.

SO ORDERED this the 8 day of September, 2018.

S/HENRY T. WINGATE
UNITEDSTATESDISTRICT COURTJUDGE




