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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

JOSEPH GERHART, et al. ARLAINTIFFS
VS. CIVIL ACTION NO.: 3:11-CV-586-HTW-LRA
RANKIN COUNTY, etal. DEFENDANTS

ORDER GRANTING DEFENDANTS’ MOTION IN LIMINE

BEFORE THIS COURT is the flendants’ Motion in LimingDocket no. 215] Plaintiffs
oppose said motion. This court finds, for the reasamtdorth below, that defendants’ motion is
well-taken and should be granted.

Defendants ask, by their motion, that tlusurt exclude two items of evidence: a
confidential informant’s (hereinafter referred t6@s’) audio and video reaaling; and an internal
affairs investigative report drafted by Sergeant Archie Beh(ietreinafter referred to as “Sgt.
Bennett”) of the Pearl, Mississipgtolice Department (hereinafteaferred to as “Pearl PD”).

l. Cl AUDIO-VIDEO RECORDING

Defendants say that the Cl audio-videe@argling should be excluded because it is
inadmissible hearsay and more pokgial than probativePlaintiffs disagreevith defendants’
hearsay argument stating that Rule 803 ofRéeeral Rules of Evidence allows the introduction
of said recordings. Plaintifffjowever, do not answer defendarasgument that the CI audio-
video recording is more prejudicial than probative.

Defendants seek to exclude a statement aogdlein an audio-video recording made during

the course of a buy-bust operatiovherein a Cl carried a pursentaining a camera. The ClI

1 Sgt. Bennett is not and never was a party to this litigagithough he is an employee of the City of Pearl,
Mississippi's Police Department — the Pearl Police Department was originally named as a defendant iruthis laws
but is no longer a defendant having been dismissed on May 31, 2012.
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attempted to purchase some illicit narcotics and the seller tried forcing her to use some of the
narcotics while in the hoe. The CI refused and noticed sowmapons in the house and gave the
“trouble” signal to the team of laenforcement agents outside of the residence. As a result of that
signal, the law enforcement tedmeached the home where the Cl was, with the exception of three
agents: Officer Johnny Barnes tife Pearl Police Departmerideputy Brett McAlpin of the
Rankin County, Mississippi, Sh#is Office; and Agent BradMcClendon of the Mississippi
Bureau of Narcotics. Barnes, McAlpin aMtClendon went to the wrong house — the Gerhart
home — several doors down from the target remideand made entry to the home, giving rise to
this lawsuit. After they realized their errorgthleft the Gerhart's home and one of the officers,
(plaintiffs claim McAlpin) supposedly made ts&atement — captured on the CI’'s audio recorder
— that defendants now seek éxclude. The statement, fourad [Docket no. 215-1, filed
conventionally] of the recording, is allegedly hetoday: “you're going tsure enough have to
take care of that”. This court says “allegedlg&cause the alleged statement is not clear to all
listeners.
Rule 801 of the Federal Rules of Evidence defines hearsay:
(a) Statement. “Statement” means a pessonal assertion, written assertion, or
nonverbal conduct, if the persoriended it as aassertion.
(b) Declarant. “Declarant” means the person who made the statement.
(c) Hearsay. “Hearsay” means a statement that:
(1) the declarant does not make while testifyinghegt current trial or
hearing; and
(2) a party offers in evidence to prowe truth of the matter asserted in the
statement.
(d) Statements That Are Not Hearsay.statement that meets the following
conditions is not hearsay:
(1) A Declarant-Witness's Prior Statemd. The declarant testifies and is
subject to cross-examination aboydreor statement, and the statement:
(A) is inconsistent with the declarant's testimony and was given
under penalty of perjury at a trizdearing, or other proceeding or in

a deposition;
(B) is consistent with the declarant's testimony and is offered:



() to rebut an express or itgd charge that the declarant
recently fabricated it or acted from a recent improper
influence or motive in so testifying; or
(i) to rehabilitate the declant's credibility as a witness
when attacked on another ground; or
(C) identifies a person as somedhe declarant perceived earlier.
(2) An Opposing Party's Statement.eThtatement is offered against an
opposing party and:
(A) was made by the party in andividual or representative
capacity;
(B) is one the party mafeisted that it adopteal believed to be true;
(C) was made by a person whom the party authorized to make a
statement on the subject;
(D) was made by the party's agent or employee on a matter within
the scope of that relationghand while it existed; or
(E) was made by the party's cocpinator during and in furtherance
of the conspiracy.
The statement must be considered butsduoat by itself establish the declarant's
authority under (C); the existence oope of the relationship under (D); or the
existence of the conspiracy participation in it under (E).

Fed. R. Evid. 801.

The general hearsay exclusionary rule isesttlip various exceptions contained within the
Federal Rules of Evidence. Rule 803 provides mulggl=eptions regardless of the availability of
the witness. This court will na@iddress all exceptions containeithmm Rule 803 because plaintiffs
have argued that the audio taped statement satisfieast one of three exceptions: a present sense

impression; an excited utterance; and/or a record of a rggatarducted activity.

2 The following are not excluded by thele against hearsay, regardless ofthler the declarant is available as a
witness:

(1) Present Sense Impression. A statement describiegpdaining an event or condition, made while or
immediately after the declarant perceived it.

(2) Excited Utterance. A statement relating to atlgtgrevent or condition, made while the declarant was
under the stress of excitement that it caused. [...]

(6) Records of a Regularly Conducted Activity. A recofdn act, event, condition, opinion, or diagnosis if:

(A) the record was made at or near the time by--or from information transmitted by--someone with
knowledge;

(B) the record was kept in the course of a regularly conducted activity of a busigesszation,
occupation, or calling, whether or not for profit;

(C) making the record was a regular practice of that activity;
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A. Present Sense Impression

Plaintiffs cite no case authority to suppitwe proposition that a hidden camera video/audio
recording made by a confidertimformant during a buy-bust epation is a present sense
impression. A present sense impression, as defip&tlle 803(1) involves a two (2) part inquiry
by this court: does the statement describe ora@x@ startling event or condition; and was the
statement made while or immedigtelfter the declarant perceived it.

Neither party disputes that the statementesléo an event where law enforcement entered
the wrong house during an emergent situation;tbatstatement does not “explain the event.” The
statement, instead, appears to be the contemplatisome desired futueyent, a contemplation
borne of a measure of reflectioncnirring after the breach of the house.

Plaintiffs, though, argue thahe recording was made centporaneous or immediately
after the event in question. Plaintiffs rely uponréeording itself as the basis for its admissibility,
having failed to provide a human sponsor.

Defendants point to the absence of testimongvidence produceduring discovery that
would indicate who the declarant was. This counst be cautious in allowing a statement in as a
present sense impression where the declarant is unidenBé&etiller v. Crown Amusements,

Inc., 821 F.Supp. 703 (S.D. Ga. June 23, 2008jing Fed. R. Evid. 803(1), Advisory

Committee’s Notd); See also Navarette v. California, 572 U.S. 393, 408, 134 S. Ct. 1683, 1694,

(D) all these conditions are shown by the testimafrihe custodian or another qualified witness, or
by a certification that complies with Rule 902(bt)12) or with a statute permitting certification;
and

(E) the opponent does not show that the sourdéefafmation or the method or circumstances of
preparation indicate a lack of trustworthiness.

Fed. R. Evid. 803

3 “Proof of declarant's perception his statement presents similar considiens when declarant is identifidekople

v. Poland, 22 Ill.2d 175, 174 N.E.2d 804 (1961). However, when declarant is an unidentified bystander, the cases
indicate hesitancy in upholding the statement alone as suffiGantett v. Howden, 73 N.M. 307, 387 P.2d 874
(1963);Beck v. Dye, 200 Wash. 1, 92 P.2d 1113 (1939), a result which would under appropriate circumstances be
consistent with the rule.”
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188 L. Ed. 2d 680 (2014Quoting 2 McCormick 368, 372) (“A leady treatise reports that ‘the
courts have been reluctant to admit suchestants, principally because of uncertainty that
foundational requirements, including the impadtthe event on the declarant, have been
satisfied.”).

Plaintiffs herein, at present, ask this coutaomise who the declarant might be. This court
is aware that the exceptions under Rule 803 do goinethe declarant to kavailable before the
admission of the statement. Still, this coum@ comfortable with aanonymous declarant who
may not be able to lay a competent foundation ferdcording’s admissibilit Further, this court
does not know “who” in the statement is tludject of the nebulous wishful involvement.

This court is not prepared to ignore thgueement of trustwdahiness underlying the
hearsay exceptions of the Federal Rules ati€hwce. The plaintiffs have not presented any
competent evidence to this coartswering the above questions. Riidis’ conjecture alone of the
potential answers is not enough tbis court. Accordingly, thisaurt grants defendants’ hearsay
objection.

B. Excited Utterance

Plaintiffs further clain that the audio-video recording djfias as an excited utterance
under Rule 803 of the Federal Rules of EvidenceeXgited utterance is “[a] statement relating
to a startling event or condition, made while dleelarant was under the stress of excitement that
it caused.”

Plaintiffs again provide thisourt with no case &oority to support tlir contention. In
reviewing the audio tape, this court finds tha timber and tone of threcorded voice indicates

that the declarant may have been under thesstof excitement” cauddy a “startling event”.

Fed. R. Evid. 803, Advisory Cmte. Note.



The same concerns which plague the “present sense impression” exception, also apply here
about the unidentified declarant. Again, this ¢aarnot willing to allow this statement to be
introduced to the jury without first laying a fourtida with an appropriatevitness. Based on the
submissions of the plaintiffs, this court findsatiplaintiffs have no competent evidence of the
identity of the declarant, only mere conjecture.

This court, accordingly, finds that the @udio-video recording does not qualify as an
excited utterance.

C. Record of Regularly Conducted Activity

Plaintiffs also contend thatelCl audio-video recording quaks as a record of a regularly

conduced activity. Rule 803(6) Issthe very specific requirements for the exception to apply:

(6) Records of a Regularly Conducted AcyiviA record of an act, event, condition,
opinion, or diagnosis if:

(A) the record was made at oramethe time by--or from information
transmitted by--someone with knowledge;

(B) the record was kept in the coursiea regularly conducted activity of a
business, organization, occupationcaling, whether or not for profit;

(C) making the record was a régupractice of that activity;

(D) all these conditiongare shown by the testimony of the custodian or
another qualified witness, or by a certification that complies with Rule
902(11) or (12) or with a state permitting certification; and

(E) the opponent does not show that sbburce of information or the method
or circumstances of preparation iogie a lack of trustworthiness.

Fed. R. Evid. 803.
Plaintiffs here have not shown any thfe above preconditions apply to defendants’
challenge. Accordingly, this court is not persuatted the Cl audio-vidececording qualifies as

a record of a regularlgonducted activity.



D. Rule403

Defendants say that the Cl audio-video reoawds more prejudicial than probative and
this court should exclude the recording under Rule 403 of the Federal Rules of Evidence.
According to defendants, thigurt already has dismissed plaifsi civil conspiracy claims and,
thus, the statement that “you’re going to semeugh have to take care of that” on the CI audio-
video has no probative value.

This court is persuaded that Rule 403 bagegrtroduction of the CAudio-video recording.
The statement in the recording tlout neither explanation nop@nsor, simply leaves too much
for speculation and undue prejudice.

I. SGT. BENNETT REPORT

Defendants seek to exclude the internal affairs investigative report drafted by Sgt. Bennett.
In his report, Sgt. Bennett concludes, aftehhd conducted an investigation, that the reason for
defendants’ entry into the Gerhaesidence “was the inattentioh the Officers and not paying
attention to radio traffic.” [Ddcet no. 215-2]. Defendants say tllais report constitutes expert
witness testimony as defined by Rule ¥62the Federal Rules of Evidence. Defendants rely upon
Gravesexrel. W.A.G. v. Toyota Motor Corp., 2011 WL 4590772, at *9 (S.D. Miss. Sept. 30, 2011)

andDuhon v. Marceaux, 33 Fed. Appx. 703 {5Cir. 2002) for support.

4 A witness who is qualified as an expby knowledge, skill, experienceaining, or education may testify in the
form of an opinion or otherwise if:

(a) the expert’s scientific, technicak, other specialized knowledge will help the trier of fact to understand
the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the prptes and methods to the facts of the case.
Red. R. Evid. 702



According to defendants, Sgt. Bennett's reperan expert report & plaintiffs were
required to disclose und®ule 26(a)(2)(c) and (el)Moreover, say defendamtthis court’s local
rules mandate that plaintiffs should have disclosed said expert testimony.

(D) A party must designagghysicians and other witnesses who are not retained or
specially employed to provide expertttegny but are expected to be called to
offer expert opinions at trial. No written report is required from such witnesses, but
the party must disclose the subject matter on which the witness is expected to
present evidence under F&.Evid. 702, 703 or 705, and a summary of the facts
and opinions to which the witness is egfed to testify. The party must also
supplement initial disclosures.

L.U. CIV. R. 26(a)(2)(D). Thereire, says defendants, this doshould use itsawuthority under

Rule 37 of the Federal Rules of Civil Pratre and exclude Sgt. Bennett's report.

5 (C) Witnesses Who Do Not Provide a Written Report. Unbdiserwise stipulated or ordel by the court, if the
witness is not required to provide a writteport, this disclosure must state:

(i) the subject matter on which the witness is expected to present evidenc&eaeled Rule of Evidence
702, 703, or 705; and

(i) a summary of the facts and opinionsatbich the witness is expected to testify.

(D) Time to Disclose Expert Testimony. A party must middese disclosures at the tiraag] in the sequence that the
court orders. Absent a stipulation or a court order, the disclosures must be made:

(i) at least 90 days before the date set for trial or for the case to be ready for trial; or

(ii) if the evidence is intended styeo contradict or rebut evidence tme same subject matter identified by
another party under Rule 26(a)(2)(B) or (C), within 30 days after the other pastytsdre.

Fed. R. Civ. P. 26
6 (b) Failure to Comply with a Court Order.]...]
(2) Sanctions Sought in the District Where the Action Is Pending.

(A) For Not Obeying a Discovery Order. If a party or a party's officer, director, or managing a

-or a witness designated under Rule 30(b)(6) or 31(a)(4)--fails to obey an order to providdtor perm
discovery, including an order under Rule 26(f), 35, or 37(a), the court where the action is pending
may issue further just orders. They may include the following:

(i) directing that the matters embraced in ¢inder or other designated facts be taken as
established for purposes of the action, as the prevailing party claims;

(ii) prohibiting the disobedient party from supporting or opposing designated claims or
defenses, or from introducing designated matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is obeyed;

(v) dismissing the action or preeding in whole or in part;

(vi) rendering a default judgment against the disobedient party; or

(vii) treating as contempt of court the failimeobey any order except an order to submit
to a physical or mental examination. [...]

(c) Failure to Disclose, to Supplement an Earlier Response, or to Admit.
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Plaintiffs, contrariwise, rgmnd that Sgt. Bennett's repois admissible as opinion
testimony by a lay witness under Rule 76i.the Federal Rules of Evidence. Plaintiffs rely upon
the advisory committee notes to Rule ¥ support.

Expert testimony is that testimony which bssed upon scientific, technical or other
specialized knowledge that will assist thertof fact to detenine a fact issuesee Gravesex rel.

v. Toyota Motor Corp. 2011 WL 4590772, at *3 (S.D. Miss.@e30, 2011). Defendants say that
Sgt. Bennett’s report contains such testimony, awhbse it does so, plaintiffs were required to
designate Sgt. Bennett as an expéthess. For support, defendants c¢iraves andDuhon v.
Marceaux, 33 Fed. App’x 703 (5 Cir. 2002). Defendants are mistaken tBasives and Duhon
support the proposition that an officer may newestify as a lay witrngs. The facts of botGraves
andDuhon are similar — an officer in both cases wa#led to testify abouhe cause of a motor

vehicle collision where neither officer was traireesdan accident reconstructionist. This court can

(1) Failure to Disclose or Supplement. If a party failprovide information or identify a witness as required
by Rule 26(a) or (e), the party is not allowed to use that information or witness to supply evidence on a
motion, at a hearing, or at a trial, unless the failure substantially justified or is harmless. In addition to
or instead of this sanction, the court, on motion and after giving an opportubéyhenard:
(A) may order payment of the reasonable expelmselsiding attorney's fees, caused by the failure;
(B) may inform the jury of the party's failure; and
(C) may impose other appropriate sanctions, including any of the orders listed én Rul
37(b)(2)(A)(0)-(vi).
Fed. R. Civ. P. 37
" If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
(a) rationally based on the witness'’s perception;
(b) helpful to clearly understanding the witness&iteony or to determining a fact in issue; and
(c) not based on scientific, technical, or othexcéalized knowledge within the scope of Rule 702.
Fed. R. Evid. 701

8 For example, most courts have permitted the owner or offfiebusiness to testify to the value or projected profits
of the business, without the necessity of qualifyingatlieess as an accountant, appraiser, or similar exggere.g.,
Lightning Lube, Inc. v. Witco Corp. 4 F.3d 1153 (3d Cir. 1993) (no abuse of discretion in permitting the plaintiff's
owner to give lay opinion testimony as to damages,waastbased on his knowledge and participation in the day-to-
day affairs of the business). Such opinion testimony is tbetinnot because of experam training or specialized
knowledge within the realm of an expédstt because of the particularized knegde that the witness has by virtue
of his or her position in the business.

Adv. Cmte. Notes Fed. R. Evid. 701



appreciate multiple situations where a law erdgarent officer may testify as a lay witness, for
some examples: the officer’s testimony about wWiagipened when he witnesses a crime; officer’s
testimony about the execution of a search wariamd officer’s testimoy about his or her own
involvement in a chase and appension of a suspe@learly, none of these circumstances would
require scientific, speciaed, or technical knowledge.

Plaintiffs respond to defendantssertions, arguing that SBennett’s report is admissible
as lay opinion testimony and, therefore, plaintifisre not required to designate Sgt. Bennett as
an expert witness. This cdulisagrees with plaintiffs.

Sgt. Bennett's report is an expepinion. Sgt. Bennett wasqeired to utilize scientific,
technical, or other specialized knowledge to reach the conclusion that he reached. Neither of the
parties has offered Sgt. Bennett as an expéness, nor has either expounded upon Sgt. Bennett's
gualifications as an internal affairs investigator. This court is not prepared to allow Sgt. Bennett's
report to be introduced to the jury without fidesignating and qualifyinigim as an expert. The
time for expert designations in this lawsuit, however, has long since expired.

Defendants also say — almost as an afterthougidt Sgt. Bennett's report is inadmissible
hearsay. Plaintiffs respond that the report isiadible under the public cerds exception to the
hearsay rule.

Hearsay is an out of court statement offamegdrove the truth of the matter asserted. Fed.
R. Evid. 801. Hearsay is excluded unless it falider one of the exceptions to the hearsay rule.
Fed. R. Evid. 802. The public records excapto the hearsay rule provides:

(8) Public Records. A record statement of a public office if:

(A) it sets out:
(i) the office's activities;
(i) a matter observed while underlegal duty to report, but not

including, in a criminal case, a matter observed by law-enforcement
personnel; or
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(i) in a civil case or against ¢hgovernment in a criminal case,
factual findings from a legallguthorized investigation; and
(B) the opponent does nolh@wv that the source of information or other
circumstances indicate adk of trustworthiness.
Fed. R. Evid. 803.
The statement in question here is a repodnointernal affairs investigation conducted by
Sgt. Bennett. The report falls outside of FedERid. 803(8)(A)(iii). Sgt.Bennett’s report does
not elaborate upon several importdaatures that might alleviatthis court's concern about
trustworthiness: although Sgt. Benrsttites that he spoke to fourtbé officers from the team of
surveillance officers, Sgt. Bennett fails to indicatieat each individual officer told Sgt. Bennet;
whether Sgt. Bennett discounted the testimongred or more of the officers is unknown; and
there is no indication that the PERolice Department adopted SBennett’s statement. Plaintiffs
may call all four persons involved in this repattthe jury trial to tstify about the matters
contained therein, but the report itself may hetadmitted under the public record exception to
the hearsay rulesee Fed. R. Evid. 803(8)(B)See also McQuaig v. McCoy, 806 F.d 1298, 1302
(5™ Cir. 1987) (finding that the tual findings of an internal affair investigative report may be
admitted, but the conclusions of the investigator contained therein must be excluded).
Accordingly, this court finds that Sgt. Berttie report may not be admitted as a public
records exception to the hearsay rule.
IT IS, THEREFORE, ORDERED that defendants’ Motion in Limine [Docket no.
215] is hereby GRANTED.

SO ORDERED this the 29" day of September, 2018.

S/HENRY T. WINGATE
UNITED STATES DISTRICT COURT JUDGE
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