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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

SHARON BURRELL PLAINTIFF

V. CIVIL ACTION NO. 3:13-cv-493-CWR-FKB

ALLSTATE PROPERTY AND CASUALTY

INSURANCE COMPANY DEFENDANT
ORDER

Before the Court are Plaintiff's Motian Limine Concerning Appraisal, Docket No. 174,
Plaintiff's Motion in LimineConcerning Opinion Evidence, Docket No. 176, and Defendant’s
Motion in Limine Docket No. 178. After considering the motions and responses to each of the
above, the Court rules as follows:

l. Plaintiff's Motion in Limine Concerning Appraisd [Docket No. 174]

Plaintiff argues in this math that the Court should issae order “excluding evidence
concerning the appraisal utilized in this caseluding all testimony and exhibits, pleadings,
orders, arguments, references, and/or comnuamiserning the appraisal process.” She argues
that she has suffered a “totas$)” and Allstate should award Hbe policy limits based upon
§ 83-13-5 of the Mississippi Code, the “valued policy statute.” Because she is owed the full
policy limits, she maintains, the appraisal awardredevant to her breaaf contract claim. The
appraisal award also has no bearing on her vatartislaims. Plaintiff additionally argues that if
the Court finds that the appraisal award Ievant, its probative value is substantially
outweighed by the risk of unfgarejudice. Plaintiff further cornds that the appraisal award
should be set aside unddunn v. National Fire Ins. Co. of Hartford 15 So. 2d 54, 58 (Miss.

1959). Docket No. 175.
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Defendant responds that the appraisallesseat to proving not oglPlaintiff’s claims,
but also its defenses that ited in accordance with the polieypd had an arguable basis for its
actions. Defendant adds thaét@ourt should disregard Plaiifis arguments based on § 83-13-5
because (1) this Court issued an Order mangain appraisal to be undertaken, and (2) this
Court also issued an Orderepenting the Plaintiff from argng her case under § 83-13-5 and
instructing the issues from thabint forward to be argued unddunn.Docket Nos. 43, 65.

Because the central issue to all of Plairgifflaims is whether or not Defendant paid the
correct amount afforded her under the policy,appraisal award and process are relevant and
admissible. Additionally, the apgisal’s probative value is netibstantially outweighed by the
risk of unfair prejudicelf the jury finds that the loss was grpartial, then the appraisal may be
prejudicial to her computation of dages, but it is not unfairly prejudicidlnited States v.
McRae 593 F.2d 700, 707 (5th Cir. 1979) (“Relevant ewick is inherentlprejudicial; but it is
only [u]nfair prejudice, [s]ubstdially outweighing probative value, which permits exclusion of
relevant matter under Rule 403.”). If the appragseard equaled or exceeded the policy limits,
the Court doubts Plaintiff auld argue for its exclusiokee Kuehn v. State Farm Fire & Cas.
Co.,, No. 1:08-CV-577-LTS-RHW2009 WL 2567485, at *8 (S.D. Miss. Aug. 17, 2009)
(granting Plaintiffs declaratory judgment thatagppraisal in their favowas valid and binding on
the parties in an insumae policy dispute).

That said, as the below discussion indisatvidence of the appraisal award may be
limited to phase two of theidél. For present purposdsaugh, this motion is denied.
Il. Plaintiff's Motion in Limine Concerning Opinion Evidence [Docket No. 176]

Plaintiff's second motion argues that theu@t should exclude layitness and expert

witness testimony and evidence “offered by TB®Priest, Richard G, Kerri Steger, Gary



Mauney, William Brian Smith, and any other eoy#e or company representative that Sharon
Burrell's house was only a patloss and not a total loss because it was repairaidecket

No. 176. Defendant acknowledges that the enlyert it designated is Smith, a licensed
independent insurance adjuster. Docket No. 181.

Plaintiff argues that DePriest, Mauney, andt8mshould not be allowed to testify as lay
witnesses because they “did not have firstharmvliedge or observatiaof the destruction to
Ms. Burrell's house.” Plaintiff additionally argudsat any testimony by any of the five that she
suffered only a “partial loss” is bad on “scientific, technical, or other specialized knowledge
within the scope of Fed. R. Evid. 702" and tisush testimony should be included within the
realm of an expert witnesahich Plaintiff argues thddefendant has not designated.

a. DePriest, Gilly, Steger, and Mauney

Lay witnesses may testify in the formaof opinion “rationally based on the witness’s
perception,” helpful to determine a fact in issaiegl “not based on scientific, technical, or other
specialized knowledge witihthe scope of Rule 702.” Fed. R. Evid. 701.

Here, the issue of whether there is a plldis is an issue of fact, and not a legal
opinion. As lay witnesses, DePsteGilly, Steger, and Mauney will be able to offer information
based on their personal experiences as adjusters and appraisers on this claim. For Gilly and
Steger, this might include thdirsthand opinions as to thewmdition of Plaintiff's house, the
extent of damage to the house, reports basekeoobservation of the house, and the procedures
used to reach certain estimateselation to the damage toetthouse. For DePriest and Mauney,
this might include the reportmvestigations, and procedures which they have firsthand

knowledge through the use of “photographs, esésjaand other documentation[]” that they

! DePriest is an Allstate supervisor; Gilly is an Allstate large loss dwaeltidgstructure adjustor; Steger is an
Allstate large loss contents adjustor; Mauney is the aggaraimpire; and Smith is Allgtls designated appraiser.

3



routinely review and rely upon their daily jobs, and which ey reviewed and relied upon with
particular respect to Pldiff's case. Docket No. 181.

b. Smith

Defendants have put forth Smith as an exyéness, and as such, his testimony is
governed by Federal Rule of Evidence 702. This provides that an “expert by knowledge,
skill, experience, training, or education may tgstifthe form of an opinion” if his expertise
will be helpful to the trier ofact; “is based on sufficient facts data; . . . is the product of
reliable principles and methods; and . . . tkigegt has reliably apied the principles and
methods to the facts of the case.” Fed. R. Evid. 702.

The Court finds that Plaintiff has cited no compelling reason for this Court to believe that
Smith is not qualified to give kiopinion as to facts he may not have been personally aware of
but over which he has particular expertisetii@rmore, the Court set a deadline for December
16, 2015, to file alDaubertmotions, so Plaintiff's motion is untimeleePenthouse Owners
Assoc., Inc. v. Certain Underiters at Lloyd’s, LondonNo. 1:07-CV-568-HSO-RHW, 2011
WL 13073684, at *2 (S.D. Miss. Feb. 9, 2011) (findihgt Defendant waived its challenge to
expert testimony when it filedraotion in limine to exclude expetestimony after the court’s
deadline foDaubertmotions had passed). Defendant has shown sufficient evidence that Smith
is qualified to testify as an expert witndmsed on his educatioexperience, training, and
knowledge within thensurance businesSeeDocket No. 181-1. The Court recognizes that the
evidence put forth at trial may warrant additiboljections for reasonsot resolved herein.

This motion is denied.



[1I. Defendant’s Motionin Limine [Docket No. 178]

Defendant’s next motion combines nine smaller motindignine requesting exclusion
of certain evidence. The Couwrtll address each separately.

a. Extra-Contractual, Bad Faith, and Punitive Damages

Defendant seeks to bifurcate the trial i@ phases pursuant Rule 403. The first
phase would include the breach of contracneland the issue of compensatory damages. If
liability was found on the breach of contradiot, then the second phase could include any
evidence of extra-contractual,dfaith, and punitive damages.

Plaintiff acknowledges that evidence ofraxcontractual and punitive damages may not
be introduced until liability has been found on lineach of contract claim. However, she argues
that she has asserted additional tort clainssdes her breach of contract claim, including
negligence, gross negligencegligent misrepresentation,cafraudulent misrepresentation.
Plaintiff argues that the triahsuld not be bifurcated, and shesld be able to introduce “bad
faith evidence and compensatory damages evidence on her negligence, negligent
misrepresentation, and fraudulent misrepresentation claims to the jury.” Docket No. 179, at 5.
She further contends that her negligence arslapresentation claims are “based on what Ron
told her and not whas in her policy.”ld. at 2 n.2. But, Plaintiff's bad faith and breach of
contract claims are “based on her polidg”

It is within the Court’s discretion to coslidate actions involvig “a common question of
law or fact” or to separate isssiat trial “[flor convenience, tavoid prejudice, oto expedite
and economize . ...” Fed. R. Civ. P. 42(a)-{the Court concludes thdtie to the likely
overlap in evidence, the trial’s first phase shantdude evidence relevatu Plaintiff’'s breach

of contract, negligence, andgiigent misrepresentation aas. Depending on precisely what



kind of evidence Plaintiff intends to put forfhaudulent misrepresentation might be tried in
phase one as well.

If the jury finds that Defendant is liabbe the breach of contract claim, then the Court
will consider in phase two Plaintiff’'s grossglgence and bad faith claims (and possibly her
fraudulent misrepresentation claim if not put tfioirt phase one), including extra-contractual and
punitive damages, if permitted. Defendant wouldbke to put forth evidence in phase two of
the appraisal award as a defensPlantiff's various claims or tshow there was a legitimate or
arguable basis for not timely yiag the total loss amount.

If, however, the jury finds Defendant didt breach the contract because the loss was
only partial, then in phase two tRéaintiff could attempt to show undktunnthat the appraisal
award should be invalidated.

This motion is granted ipart and denied in part.

b. Legal Fees and Costs

Defendant argues, “Plaintiffs should beguded from referetrng and/or requesting
damages in the form of attorneys’ fees, legatsa@and/or expenses” as such evidence would be
highly prejudicial under Rules 401 and 403. The Cagrees that such ielence should not be
heard in phase 1. Depending on the outcome of ghatéhe trial, Defendant can reassert this
motion, if appropriate, in phase 2.

This motion is granted as to phase 1.

C. Insurance Premiums

Defendant seeks to exclude “any mentbthe Plaintiff'sinsurance premiums,
including increase in insurancegpniums, if any, from Allstater any other insurance company,

following the subject accident” pursuantRaoles 401 and 403. The request is ambiguous. The



Court finds that evidence of tipeemium Plaintiff paid to Allstate before the fire is admissible,
but that any post-fire evidence of premisiis irrelevant and inadmissible.

This motion is granted ipart and denied in part.

d. Other Lawsuits

Defendant argues that references to otkeems and lawsuitswolving Allstate should
be excluded pursuant to Rules 401d 403. Plaintiff does not seekihzlude any such evidence.

This motion is granted.

e. Payments to Vendors and Attorneys

Defendant seeks to exclude, pursuant tefd401 and 403, evidence of payments made
to certain vendors and attorneys, including butlinated to “Brian Smith, attorneys of Sally,
Hite, Mercer, and Resor, LL@Evho performed an EUO of MBurrell), EFI Global, Gary
Mauney, and/or Gammill Montgomery throughout iimeestigation of the Plaintiff’'s claims.”
Plaintiff argues that evidence of bias in theniamf such payments mde introduced against
Smith, Defendant’s expert withess. The Court agreksntiff also arguethat evidence of bias
may be introduced against the other vendorsDiefndant puts forth atial. The Court also
agrees. Payments to attorneys and law firms, tharghrrelevant and cannbeé elicited at trial.

This motion is granted ipart and denied in part.

f. Offers of Compromise

Defendant seeks to exclude evidence of ‘fsftef compromise” pursnt to Rule 408 of
the Mississippi Rules of Evidenédrule 408 of the Federal Rslef Evidence provides:

(a) Prohibited Uses. Evidence of the follogiis not admissibleither to prove or

disprove the validity or aount of a disputed claim:

(1) furnishing, promising, or offering--or accepting, promising to accept,

or offering to accept--a valuableonsideration in compromising or
attempting to compromise the claim; and

% Notably, Federal Rule of Evidence 408 is the proper standard.
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(2)_conduct or a statement made during compromise negotiations about the

(b) Excctlgltrig'ns. The court may admit this evidence for another purpose, such as

proving a witness’s bias or prejudiagggating a contention of undue delay, or

proving an effort to obstruct a crinahinvestigatioror prosecution.

Plaintiff responds that she seeks “to offeidence that she made a total loss claim for the
policy limits of $348,688.00 for her dwelling, $34,689.00 for her contents, and $174,344.00 for
her personal property, but Allstate onlpdered her $176,000 for her dwelling, nothing for her
other structure, and $50,000.00 for bentents.” Docket No. 179, at 8.

Rule 408 is an exclusionary rule that bevglence that a party offered or provided
something of value to settle a disputed claimrove liability, invalidity, or the amount of a
disputed claim. The public policy bimd this rule is that private $elution of disputes is favored
over the litigation of costly trials.

As a practical matter, Plaintiff's entire ea®sts on the fact that she made a claim to
Allstate for fire damage for a certain amount &émat Allstate did not offer her that amount, but
offered her a lesser amount. Viewitigs fact in light of the bring suggests that the parties are
speaking past one another. Defendant’s mot@ks to exclude offend counter-offers made
during settlement negotiations. That isagupropriate request urrd@ule 408. Plaintiff,
meanwhile, seeks to introduce lwafsicts about her claim on the insurance policy. That also is
entirely appropriate ia case such as this.

With this understanding, this motion is granted.

g. Medical Records

Pursuant to Rule 901, Defendant seekextdude any unauthenéted medical records

that may be introduced by Plaintiff. Plaffitiesponds that any medical records she might

introduce will be offered and authenticated through the testyrof witnesses.



This motion is granted.

h. Plaintiff's Expert Delia Moore

Defendant seeks to have Plaintiff's expeithess testify only ak matters within the
scope of her expert testimony, consistgith the Court’s previous orde8eeDocket No. 172.
Plaintiff agrees.

This motion is granted.

I. Lay Witnesses Testimony

Defendant argues that Plaintiff should beghnded from providing lay or expert witness
testimony as to the term “total lossricaspecifically from introducing the Emergency
Management Report prepared bg thazlehurst Volunteer Fire partment, which states that
Plaintiff's home was a “total ks.” Defendant argues that “totass” is a specific legal and
contractual term, and that allowing this term to be used by lay withesses would be prejudicial
and would confuse the jury under Rules 401 408l Defendant also argues this term is
impermissible because it allows witnesses to give opinions on ultimate issues or questions of
law. Docket No. 178, at 6; Fed. R. Evid. 704.

Plaintiff argues that the lay withesseattbbserved her homevfirsthand knowledge
of the facts surrounding that scene and shoulgelmitted to describe what they personally
observed. Additionally she contends that witie term “total loss” might have different
meanings depending on which entity or person tleephrase, the withesses should be allowed
to explain what that term encompasses witheir particular entity. Docket No. 179, at 9-10.
Plaintiff suggests that the Court should issliending instruction: (1) on the meaning of the
phrase “total loss” and (2) to not assess crégilaf the plaintiff's claim until after the Court

issues liability instructins. Docket No. 179, at 11.



The issue of whether or not there was adlttiss” has essentially been the premise for
this litigation. Plaintiff contendthat she suffered a total logsd thus was entitled to the full
policy limits. Defendant argues thataintiff has suffered only partial loss, making Defendant
liable only for the appraisal award. The term “tdtsls” has been defined by various courts and
does have a distinct leigaeaning in MississippFEranklin Fire Ins. Co. v. Brewerl59 So. 545,
548 (Miss. 1935).

Rule 701 provides that lay witness testimonlnsted “to those opinions or inferences
rationally based on the perception of the witreess helpful to a clearnderstanding of the
witness’ testimony or the determaition of a fact in issue.” Furthermore, Rule 704 states, “[a]n
opinion is not objectionable just because it embracegltimate issue.” Rather, the question is
whether the testimony and language used bwitreess would be helpful to the jury in
understanding the facts.

Where a term has both a common meanimjalegal definition, wéous courts have
decided that it may be used in the vernacifildre lay witness’s use of the word is not
expressing a “separate, distinatdaspecialized meaning in the lavdhited States v. Sheffey7
F.3d 1419, 1425-26 (6th Cir. 1995) (finding there waspecialized legal terms in the question,
“Did Mr. Sheffey, at the time of the accident, drikecklessly and in extreme disregard of human
life?”). In other words, the witness may not defirleat he thinks that the legal term means, but
he may use a word’s common meaning to desdrib@ersonal observati in a way that is
helpful to the jurySee United States v. Akingl6 F.3d 590, 598 (5th Cir. 2014) (finding that
Secret Service Agent calitestify as to his understandingtbé meaning of certain code words

as long as his “testimony was ratiogabased on [his] own perception.”).
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The Court finds that allowing lay witnesst® testify about firsthand knowledge and
express themselves in a manner helpful to thewdllynot confuse the jury or result in unfair
prejudice. Defendant may cross-examine witnesseto their understaing of any term, or
object if the testimonyeers into secondhand knowledge or legal opinion.

Finally, Defendant can submifary instruction that a witnass opinion of such term is
not to be used for its legal or contractuaaming, but rather in the common vernacular, and
should not constitute ampplication of the lawSeeUnited States v. Dozig672 F.2d 531, 543
(5th Cir. 1982) (finding that to the extentvétness testified that dendant’s behavior was
“morally wrong” the Court issuedn instruction that the juryould be instructed on what the
law was at the close of arguments and noéelp on opinion testimony as a conclusive legal
opinion).

This motion is granted ipart and denied in part.

IV.  Conclusion
Given the foregoing, it is theme ORDERED AND ADJUDGED that:
(1) Plaintiff’'s Motion in LimineConcerning AppraisgdDocket No. 174] is DENIED;
(2) Plaintiff’'s Motion in LimineConcerning Opinion Evidence [Docket No. 176] is
DENIED;

(3) Defendant’s Motiorin Limine[Docket No. 178] is GRNTED IN PART and
DENIED IN PART.

SOORDERED, this the 4th day of August, 2016.

s/Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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