Bowden-Walker v. Wal-Mart Stores, East, L.P. Doc. 55

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSI SSI PPI
NORTHERN DIVISION

CHERYL BOWDEN-WALKER PLAINTIFF
V. CAUSE NO. 3:14-CV-917-CWR-FKB
WAL-MART STORES, EAST, L.P. DEFENDANT

MEMORANDUM OPINION AND ORDER

Before the Court islefendantWal-Mart Stores,Inc.’s Motion for SummaryJudgment.
DocketNo. 44.Plaintiff Cheryl BowdenWalker opposes the motiomocket No.52. Wal-Mart
has filed a replyDocket No 53. After considering the arguments and applicable authorities, the
Court rules as follows:

|. Background

On April 6, 2013,BowdenWalkerwas employed byVal-Mart as anassistanimanager*
She was on FMLA leave frorBeptember 14, 201tBroughDecember 18, 20130n November
12, while still on FMLA leave BowdenWalker submitted a request for accommodation to use a
motorized scooter at work. Docket No. 44-Whal-Mart deniedherrequestand onDecemberl6,
she submitted a request for reconsideration. Docket Mdsl1 and 4414. On December 17,
Wal-Mart grantedBowdenWalkers request authorizingerto use a “Shoprider Start 3 Portable
Scooter provided by WaWart.” Docket No. 4415. When sheeturned to worlon December
19, howeverthe scooter was not available

That same dayBowdenWalker notified her managetuke Gleasonthat she had been

approved for an accommodation. Gleason tbat her he was unaware of the accommodation

! The plaintiff was initiallyemployed by WaMart on March 24, 2012. She was promoted to assistant manager on
April 6, 2013. Her department responsibilities were Toys and Electrocsket No. 411, at 33.
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and thasshestill needé to work that dayas it was during the busy holiday seasdime next day
when Bowden#alkerreturned to work, she complained@teasorthatshe was in pairHuman

Resources Manager Regihmsey senther homebecause thecooteraccommodatiorwas not

yetin place Wal-Mart paid herfor the entire day.Docket No. 4-1, at38. On December 23,
2013, BowdenWalker was terminatedas a result of findings from annrelated sexual
harassment westigation

On December 27, 201BowdenWalker filed a Charge of Discriminationvith the
EEOC alleging discrimination based on disabilipocket No. 11. On October 302014, the
EEOC issuedts Right to Sueletter. Docket No. 32. On November 26BowdenWalker filed
this suit claimingviolations ofthe Americans with Disabilities Act (*“ADA’andthe Familyand
Medical Leave Act (“FMLA"). Docket No. 1. Shealleges thatval-Mart violated the ADA
when itfailed to provide a reasonable accommodation for her disabifityecontends that Wal
Mart’s failure to provide a reasonable accommodation in a timely manner caused her to suffer
physical pain and lossages.

The instant motion followed.In responseBowdenWalker concedesher FMLA and
disability retaliation claims. Docket No. 52.The remainingissue before th€ourt is Bowden-
Walker'sADA failure to @commodate claim.

II. Standard of Review

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and thevant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). A party seeking to avoid summary judgment must identify admsaidace
in the record showing a fact disputéd. at 56(c)(1). “Once a summary judgment motion is

made and mmperly supported, the nonmovant must go beyond the pleadings and designate



specific facts in the record showing that there is a genuine issuedldr tWallace v. Texas
Tech. Univ, 80 F.3d 1042, 1047 (5th Cir. 1996) (citation omitted). The Court will view the
evidence and draw reasonable inferences in the light most favorable to thwwem. Maddox
v. Townsend & Sons, Inc639 F.3d 214, 216 (5th Cir. 2011). Conclusory allegations and
unsubstantiated assertions, however, are not sufficient summary judgment evidersyh v.
Barr, 19 F.3d 1527, 1537 (5th Cir. 1994). In the absence of proof, the court will not assume that
the nonmoving party could or would prove the necessary fadtsCallum Highlands, Ltd. v.
Wash. Capital Dus, Inc66 F.3d 89, 92 (5th Cir.), asvised on denial of reh,g70 F.3d 26 (5th
Cir. 1995).

I11. Discussion

The ADA prohibits covered employers from “discrimin[ating] against a qedlif
individual on the basis of disability.” 42 U.S.C. § 12112(a). Discrimination includes falure t
make “reasonable accommodations to the known physical, or mental limitations . . suakess
covered entity can demonstrate that the accommodation would impose and undue hadiship.”
at§ 12112(b)(5)(AY

To prevail orafailure-to-accommodate claim, a plaintiff mystove:(1) thatsheis a
“qualified individual with a disability; (2) that the disability and its consequential hionis
were known by the covered employer; and (3) that the employer failed to ma&eaik=a

accommodatns for such known limitations.Feist v. Louisiana730 F.3d 450, 453 (5th Cir.

2 Reasonable accommodation is defined as:
job restructuring, paitime or modified work schedules, reassignment to a vacant position,
acquisition or modification of equipment or devices, appropi@aiestment or modifications of
examinations, training materials or policies, the provision of qualiBaders or interpreters, é&n
other similar accommodations for individuals with disabilities.

Id., at§ 121119)(B).



2013)3 Once the employee presents a request for accommodation, the employer and employee
arerequired to engage mninteractive proces® determine what reasonablecammodation, if
any, is available E.E.O.C. v. LHC Group, Inc773 F.3d 688, 699 (5thir. 2014 (citation
omitted) see alsd_oulseged v. Akzo Nobel, In&Z8 F.3d 731, 736 (5th Cir. 1999).

Here, WalMart concedeshatBowdenWalker hasestabliskedthe first two elements of
her prima facie cas®ocket No. 53.Wal-Mart, however, contends that she is unable to satisfy
the third element. FirstVal-Mart participated in the interactive process with Bowdléalker
and determined that a reasonable accommodation existedMaktgbhresentedummary
judgment evidence that shows it requested additimealical information to assist in the review
of BowdenWalke’s second accommodation request. Docket No. 44-12. Secatdsvt
submitted thesworn declaration ats Human Resource®anager Regina Hoselyat the
Accommodations Services Center in Bentonville, Arkareagtoved BowdeiWalker’s request
on December 17, 201But failed to informHoseyuntil Decenber 20. Docket No. 44-3. Upon
notification, Hosey promptly responded by scheduling a meeting with BoVWddker to make
arrangements for the accommodation. Docket No. 44-16. ThirdMafdlsubmitted evidence
that the accommodation was no longer needed because on December 23, B@hazwas
terminated for violabnits Discrimination and Harassment Prevention PoliDyocket Nos. 44-1

and 44-21.

* Unreasonable delay in providing an accommodation can provide evidence mhidigton. Jay v. Intermet
Wagner Inc. 233 F.3d 1014, 1017 YCir. 2000). While the Fifth Circuit has not yet ruled on when a delay in
providing reasonable accommodation constitutes discrimination ured&XA, several courts have found delays of
more than two days, as in this case, reason&#elntermet Wagner Inc233 F.3dat 1017 (finding that

employer’s 20month delay in reassigning plaintiff was reasonable where employeplleémtiff on medical layoff
until position became availableee alsqLyman v. City of New Yarklo. 01 Civ. 3789, 2003 WL 22171518, at *6
(S.D.N.Y.Sept.19, 2003fholding thata threemonthdelay in providing plaintiff suitable chair was not intentional
and therefore, was not unreasonaldeg also Manessis v. New York City Dept. of Trahip.02 Civ. 3592003

WL 289969, at *16 (S.D.N.YEFeb. 102003)(finding that delay was reasonable where it resulted from negligent
oversight and was not motivated by discriminatory intent).



Wal-Mart has shown that itgrief delay in providing a reasonable accommodatoon
BowdenWalker’s disabilitywas not intentional, motivated by discriminatory intent, or
unreasonableBowdenWalker failedto present any evidence tefute WatMart’s evidence and
establishthe existence of aeguine dispute as to any matefadt This Court cannassume
thatshe could or would prove the necessary facts. “Conclusional allegations and denials,
speculation, improbable inferences, unsubstantiated assertions, and legglisterdaation do
not adequately substitute for specific facts showing a genuine issue for i@l Ihs. Co. v.
Sedgwick James of Washingtd2i’6 F.3d 754, 759 (5th Cir. 2002)(citation omitted)al\W
Mart’s evidence remains unrefuted, therefore, it is entitled to summary judgment.

V. Conclusion

Based on the foregoinghe defendant'svotion for SummaryJudgment isgranted A
separate final judgment will issue this day.

SO ORDERED, thisthe 18th day of August 2016.

s/Carlton W. Reeves
UNITED STATES DISTRICT JUDGE




