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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF M| SSISSI PPI
NORTHERN DIVISION

SUSAN VAUGHAN PLAINTIFF
V. CAUSE NO. 3:14-CV-979-CWR-FKB
ANDERSON REGIONAL MEDICAL DEFENDANT
CENTER

ORDER DENYING SUMMARY JUDGMENT

Susan Vaughan has filed an employment discriminddosuitagainstAnderson
Regional Medical Center (“ARMC)Before the Court isRMC’s motion for summary
judgment. For the reasons below, the motion is denied.

l. Factual and Procedural History

On February 3, 2014, Matt Edwards, Vice President of Nursing at ARMC, hired
Vaughan a 54yearold nurse, as a supervisor. She beg&@day introductory period.

That day, Vaughasigned and completed the “Human Resources Policy TH#.test
reviewed the hospital’'s nogiscrimination policywhich provideghat “harassment of any kind
will not be tolerated in the workplace” and that employees should report any isdio¢himan
Resources.

During the course of her employmevgughanwas one of 10 supervisors, all of whom
were over the age of 40. Four superviseese older than Vaughaand of the fivavhowere
younger than her, three were within five years of her age.

Vicki Smith, the headhursing supervisor, oversavaughars progressDuring their first
shift togetherVaughansays that Smith made the following ag¢éated comments:

1. Just how old are you?

2. We need someone who isn’t as old as you are, you weren’t interviewed by us
and they couldn’t ask you during the interview.
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3. Just because you have experience doesn’t mean you can do this job. It

is pretty physical. Hope you can keep up.

4. | don’t know why Matt hired you. You're pretty old to be a part of this

team, and we needed someone younger.

Over the next month/aughansays Smith consistently made similar, agdated
comments. For example, on her March 19, 2014 shift, Smith and another nurse\baugtesh
for being “kinda old and gray headed.”

The next dayyYaughammet with Ryan McMillan, a clinical director who supised
Smith.Vaughancomplained to McMillan about Smith’s comments. McMillan responded, “You
just have to get to know Vicki, but I will talk to her. She probably doesn’'t mean agyihin.”

Vaughandid not work with Smith again. When she was scheduled to work with Smith,
Vaughanwould swap shifts with another supervisor or call in absent.

On April 9, 2014 Vaughan met witliedwards and Smith for a 60-day evaluation.
Edwards gav&aughanpositive feedback on her job performance and reviewed general
expecttions of nursing supervisorBhe parties disagresbout what was discussed at this
meeting ARMC alleges that Edwards explained to Vaughan that she should not “stir the pot” or
“degrade or bad mouth Administration” because supervisors are an extensiamsiofy
Administration and they need to set the example for the staff as leaders. ARMEateghat
Edwards encouraged Vaughan to be open to guidance from other supervisors and that Vaughan
verbalized understanding. At the conclusion ofrtleeting ARMC alleges thaaughanshared
a form a Supervisor’s report sheet, used by her previous employer that she thought was
beneficial. Edwards saitlwas duplicative of a form already used at ARMC, thanked
Vaughanfor the suggestion and told her it looked like a very good tracking tool.

At the end of Vaughan’s introductory period, on April 30, 2014, Edwards terminated her.

Sharon Futchthe Director of Human Resources, says that Vaughan was fired because of her



“continued refusal to work with other nursing supervisors in a cooperative manner, istepers
attempts to impose her former employer’s nursing practices . . . and biétyina accept
constructive criticism and suggestions from other nursing supervisors durimgitiveyt
process.”

Following hertermination Vaugharfiled a charge of discrimination with the Equal
Employment Opportunity Commission alleging tA&®MC violated her rights under the Age
Discrimination in Employment Act (“ADEA”")See29 U.S.C. 88 62&t seqAfter the EEOC
issued a Right to Sue Letter, Vaughan filed this action on December 19, 20&4sartdd two
claims under the ADEAage discrimination and retaliation. She asked for compensatory
damages, punitive damages, liquidated damages, back phy(iny interest), reinstatement or
front pay in lieu of reinstatemenéattorney’s fees, and costs.

OnARMC'’s motion, the Court dismissed Vaughan’s claims for compensatory and
punitive damages on December 7, 2015. 2015 WL 10663140 (S.D. Miss. Dec.)7, R4 5
Courtcertified its ruling for interlocutory review arsflayedtheseproceedingsA year latey the
Fifth Circuit affirmedthis Court’s dismissaBeeVaughan v. Anderson Reg’l Med. C849 F.3d
588, 594 (5th Cir. 2017).

ARMC now noves for summary judgment on Vaughan's claims of age discrimination
and retaliation.

. Legal Standard

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter feédaR.
Civ. P. 56(a). The moving party bears the initial burden of identifying the basis footion and

the portions of the record that supporiNbla Spice Designs, L.L.C. v. Haydel Enters., In83



F.3d 527, 536 (5th Cir. 2015)0nce a summary judgment motion is made and properly
supported, the nonmovant must go beyond thadohgs and designate specitcts in the
record showing that there is a genuine issue for tNghllace v. Tex. Teddniv., 80 F.3d 1042,
1047 (5th Cir. 1996).

When considering a summary judgment motion, the court “must view all facts and
evidence inhe light most favorable to the non-moving partiuino v. Livingston Parish Fire
Dist. No. 5 717 F.3d 431, 43@&th Cir. 2013) (citation omitted). But “[u]nsubstantiated
assertions, improbable inferences, and unsupported speculation are not suffieéeata
motion for summary judgmentBrown v.City of Hous, 337 F.3d 539, 541 (5th Cir. 2003)
(citation omitted). Moreover, inadmissible hearsay is insufficient to createesiahdispute for
summary judgmentarcia v. Reevest{, Tex, 32 F.3d 200, 204 (5th Cir. 1994).

IIl.  Discussion

A. Age Discrimination

“Under the ADEA, it is unlawful for an employer ‘to fail or refuse to hirécodischarge
any individual or otherwise discriminate against an individual with respect tmimpensation,
terms, conditions, or privileges of employment, because of such individual’ S\aehinchick
v. PB Power, In¢.398 F.3d 345, 349-50 (5th Cir. 2005) (quoting 29 U.S.C. 8§ 623(a)d.)).
establish an age discrimination claim, an employee must proagigponderance of the
evidenceahat age was the “but for” cause of the employer’s adverse dedisomer v. Chase
Inv. Serves Corp600 F. App’x 914, 917 (5th Cir. 2015).

The familiarMcDonnell Douglasramework applies.The plaintiff must first establish a

prima facie case of age discriminatiith respect to discharge by showing th@t)“she was

! The evidence presented by Vaughan may present direct evidence of discrimDatiot evidence of
discrimination is not governed by tMcDonnell Douglaburdenshifting framework. Both parties have
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discharged; (2) she was qualified for the position; (3) she was within the protestedithe
time of discharge; and (4) she was either i) replaced by someone outsidaeictedrclass, ii)
replaced by someone younger, or iii) otherwise discharged because of hdaakgson v. Cal
Western Packaging Corp02 F.3d 374, 378 (5th Cir. 201@jtation omitted) Once the
plaintiff estabishes a prima facie case, the burden of production shifts to the defendant to proffer
a legitimate nondiscriminatory reason for its employment adiilachinchick 398 F.3d at 350.
If the defendant meeitts burden, the plaintiff must meet her ultimatedmm of persuasion “by
producing evidence tending to show that the reason offered by the defendant is pretext for
discrimination.”ld.

The parties do not dispute the first three prasfgbe prima facie cas&aughan has
provided uncontroverted evidence that she was (1) discharged, (2) qualified for tios pasd
(3) over 40 years oldhs to the final prong, Vaughan argues that she was “otherwise discharged
because of her age” based on Smith’'saigted comment&ARMC argues that the agelated
commants, if true, demonstrate mere ‘stray remarks’ and as such are insutiic@aate an
inference of age discrimination.

Stray remarks, “standing alone, are insufficient to defeat summam@mtd Jackson
602 F.3d at 380. Howeven a circumstantial case of discrimination, where “discriminatory
remarks are just one ingredient in the overall eidenmix,” the Fifth Circuit has applied a
“more flexible” standardGoudeau v. Nat'l Oilwell Varco, L.P793 F.3d 470, 475 (5th Cir.
2015). The comments must show discriminatory animus on the part of a person that is either
primarily responsible for the challenged employment action or by a perfdomfluence or

leverage over the relevant decisionmalkerat 475-76see also Acker v. Debgénc., 429 F.

nevertheless argued their case urideMcDonnell Dowglasframework. For these reasons, the Court will analyze
this case under the same.



Supp. 2d 828, 846 (N.D. Tex. 2000) (“The Fifth Circuit has recognized the inherent value of
workplace remarks as circumstantial evidence of discriminatory intert,teough such
remarks may be ‘stray remarks’ that would not ordigasiffice as direct evidence of
employment discrimination.”).

Vaughan easily meets this standard. Viewing the evidence in the light mastifie to
Vaughan, the record shows that Smith made numerous discriminatory commemtsngnave

need someone who isn’t as old as you are,” “you’re pretty old,"\aadtheed someone
younger.? Although Edwards was the ultimate decisionmaker, he assigned Smith to supervise
Vaughan and Smith reported Vaughan’s work performance directly to Edwards.
ARMC raises the “same actor” deferieebar Vaughan’s ability to prove a prima facie
caseBrown v. CSC Logi82 F.3d 651, 658 (5th Cir. 1996)he Fifth Circuit hagound that
when the same supervisory employee hires and fires a plaintiff withintgpghiod of time, a
strong inference exists that discrimination was not a determining factor fodvibesa action
taken by the employegee idA “strong inference” should not be morphietb an automatic
finding of no discrimination.In fact,the Fifth Circuit has noted that that same actor inference

does not rule out the possibility that an individual could prove a case of discrimifigsell v.

McKinney Hosp. Veny@35 F.3d 219, 228 n.16 (5th Cir. 2000). Courts should “look at the

2 AMRC argues that Vaughan's affidavit is “vague” and “conclugaagd therefore “insufficient to create a
genuine issue of material facKariuki v. Tarango 709 F.3d 495, 505 (5th Cir. 2013). The CalisagreesThe
affidavit details the various comments that Smith made to Vaughargdhercourse of her employment. While a
party’s own affidavit is often selerving, the Fifth Circuit does not exclude such an affides/incompetent for
that reason by itsel§ee C.R. Pittman Const. Co. v. Nat'| Fire Ins. Co. of Hartfd&8 F. App’x 439, 443 (5th Cir.
2011) (“[A]n affidavit based on personal knowledge and containingdhessertions suffices to create a factassu
even if the affidavit is arguably sederving.”).

ARMC further argues that it defies common sense to impute any age animushd&eaiise she is only a few
years younger than Vaugt andthereforewould not discriminate on the basis of age. Thisomobhaspersuasively
been refuted by the EEOC, which observes'ttiscrimination can occur when the victim and the person who
inflicted the discrimination are both over 2GeeTypes of Discrimination: Agé).S.EQUAL EMPLOYMENT
OPPORTUNITYCOMMISSION, https://www.eeoc.gov/laws/types/age.cfm
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evidence as a whole, keeping in mind the ultimate issue: Whether age was a déteriiactor
in the employment decisiontlaun v. Ideal Ind., In¢.81 F.3d 541, 546 (5th Cir. 1996).

Moreover, ARMC'’s “same actor inference” may be premature at the summargngrtg
stage See Nwanna v. Ashcrp@6 F. App’x 9, 15-16 (7th Cir. 2003Williams v. Vitro Serv.
Corp., 144 F.3d 1438, 1443 (11th Cir. 1998) (“[I]t is the province of the jury rather than the
court ... to determine whether the inference generated by “setor avidence is strong enough
to outweigh a plaintiff's evidence of pretext®ee also Johnson v. Zema Sys. Cdrp0 F.3d
734, 645 (7th Cir. 1999) [WW]e have found no case in this or any other Circuit in which a
plaintiff relying on circumstantial édence to prove an improper motive was able to produce
sufficient evidence to otherwise sustain his burden on summary judgment arabyeteclosed
from the possibility of relief by the saraetor inference.”) Antonio v. Sygma Network, Iit58
F.3d 1177, 1183 (10th Cir. 2006) (stating that despite the “same actor” inference, “[iftié pla
still has the opportunity to present countervailing evidence of pretext”).

Finally, the “same actor” inference is immaterial in this case Court does not finid
necessary to engage in this analysis given the fact that Vaughan hashpaltcfat's paw theory
of liability, rather tharallegingdirect discriminatoryanimus bythe decisionmaker

To hold the ultimate decisionmaker, in this case Edwards, responsible for the
discriminatory statements made by Smittnat is,to invoke a cat’s paw analystsvVaughan
must submit evidence sufficient to establish two conditions. First, she must aloawbrker
exhibited discriminatory [agenimus.”’Roberson v. el Info. Services373 F.3d 647, 653 (5th
Cir. 2004) (citation omitted)Second she must show “thalhe same ceovorker possessed

leverage, or extended influence, over the titular decisionmiakeVaughan alleges that Smith,



her supervisor, made ageremarkdoward her andhat this discriminatory animus influenced
Edwards’ decision to terminate her

Viewing the evidence in the light most favorable to Vaughan, the ageistkemade by
Smith are appropriate circumstantial evidence ofdaggrimination. The remarks indicate age-
related prejudice on the part of Smith, Vaugbhaupervisor, wharguably may havead
considerable influence over Edwards, the ultimate decisionmaker.

ARMC proffers three legitimate nediscriminatoryreasons fofiring Vaughan: (1)
Vaughan'srefusal to work cooperatively with other nursing supervig@der persistent
attempts to impose her former employer’s nursing practiceg3xher inability to accept
constructive criticism and suggestions from other supervi8argghan concedes and the Court
agreegshat ARMC'’s reasons meet its burden of production.

A plaintiff may show pretext “either through evidence of disparate treatondayt
showing that the employer’s proffered explanation is false or ‘unwoftbgedence.”Jackson
602 F.3d at 37c{tations omitted)Vaughanspecifically refutesll of ARMC'’s proffered
reasons for her terminatioBhe also redleges the ageelated comments made by Smith and the
proximity of those comments to her terminatidiRMC states that it is insufficient for Vaughan
to merely make the same argumentprove both @rima facie case and pretext.

The Fifth Circuit has explained that “once #raployer satisfiefits burden of
production], the presumption of age discrimination established by the employeeiSacim
case dissolvesBodenheimer v. PPG Indu& F.3d 955, 957 (5th Cir. 1993)tation omitted.
Once the employer has met this burden, the plaintiff's burden of persuasion theraadsshe
must prove that the proffered reasons are not just pretext but preteagie fdiscriminationld.

The Court disagrees with the manner in which ARMC apaenheimeto this case.



Vaughan is not prohibiteddm tendemg the same factual evidenosed to support her prima
facie casdo also satisfy her burden to show pretext. The Court may still consider theoeviden
establishing Vaughan’s prima facie case and “inferences properly drawn therefamthe

issue of whether [ARMC’s] explanation is pretextudR&eves v Sanderson Plumbing Products,
Inc., 530 U.S. 133, 143 (2000) (citation omitted).

While organized somewhat curiousWaughan offers evidence to prove that the
proffered reasons by ARMC for herit@nation are pretext for age discriminatidfaughan
argues thaARMC's first reason, that Vaughan refused to work cooperatively with other
supervisors, is not tru&dwards met with Vaugin only three times during the courséhef
employment: (1) when she was hired on February 3, 2014, (2) during her 60-day evaluation
meeting on April 9, 2014, and (3) when she was terminated on April 30, 2OWérd’s
conclusion that Vaughan did not work well with other supervisors could only reasteably
supported by reporfsom Smith.During the 60-day evaluation meeting, o8iyith was present
as her unofficial supervisor, despite not having worked with her fqrabiethree weeks
Vaughanhas put forth evidence of unpleasant interactions with Smith and another supervisor due
to negative commentoncerningher age. Moreover, Vaughan’s evaluation report upon
termination display only “good” and “fair” scores under each category, incliditigude
towardsupervisor.” Docket. No. 53, Exhibit C-1.

VaughanarguesARMC's second reasdior her termination, her persistent attempts to
impose her former employer’s nursing practices, is not worthy of credehedestifies that the
only time she ever provided procedures from a prior employer wasiifta m manager
specifically asked her how her prior employer handled an issue. ARMC aedgsitwo

instanceghat Vaughan mentioned her former employer’s practices. The first time vaear



her employment when Vaughan requested to McMillan that ARMIEider changing certain
nursing practices to adopt those followed by her former employer. Docket No. deddred
time was during the April 9, 2014 meeting when she presented a Supervisor’s regtousske
at her former employment that she thought would be beneficial for ARMC. Docket No. 53,
Exhibit C-2. Vaughamleniesshowing a form during this meetingt any rate, lhe allegations
presented by AMR@egarding Vaughas'remarks about her former employer’s practices and
policies hardly demonstrate “petent” attempt®r an ‘imposing nature

Vaughan also argues thaRMC'’s third legitimate, nondiscriminatory reasdrer
inability to accept constructive criticisand suggestions, is untrue and not worthy of credence.

ARMC alleges that during the April 9, 2014 evaluation meeting, Edwards encouragedbe

open to guidance from other supervisors and Vaughan verbalized understanding. Docket No. 53,

Exhibit C-1. Her evaluation upon termination report display “good” scores under dgpias
of “Quality of Work”, “Initiative,” and “Dependability.”

A reasonable jury could conclude tl&hith’s agerelatedcomments, Smith’s absence
from working with Vaugha aftershe complained t8mith’sclinical director Smithi's apparent
authority over Vaughds terminationand Vaugln'’s evaluation report upon terminatidimat
displayonly “good” and “fair” scores under each categaends to show that ARMC'’s proffered
reasons foVauglan’'s terminatiorare pretext for age discrimination

As a result, this motion as to the age discrimination claim is denied.

B. Age Retaliation

Vaughen next claims that she was unlawfully retaliated against after complaining of

discriminatory conduct.
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Retaliation claims under the ADEA utilize the same buslafting analysisTo
establish a prima facietaliation claim under the ADEA, a plaintiff mushowthat(1) she
engaged in protected activity, (2) that an adverse employment action occurred, hadtf@re
was a causal connection between the participation in the protected activiheauverse
employment decisiorHoltzclaw v. DSC Communications Cog&b5 F.3d 254, 259 (5th Cir.
2001).1f the plaintiff establishes a prianfacie case, the burden shifts to the defendant to
articulate a legitimate, nondiscriminatory reason for the adverse emploguotiem.Sherrod v.
American Airlines, In¢.132 F.3d 1112, 1122 (5th Cir. 199B)the defendat advances a
legitimate nondiscriminatoryeasonthen the plaintiff must provide evidence that would permit
a reasonable trier of fact to find that the proffered reason is pretextdiatien.id.

An employee has engaged in protectetivay if he has*(1) opposedany practice made
unlawful by the ADEA (the “opposition clause”); or (2) made a charge, tahtéissisted or
participatedin any way in an investigation, proceeding or hearing mad&hbiethe ADEA
(the “participation clause?) Fife v. Vicksburg Healthcare, LL®45 F. Supp. 2d 721, 740 (S.D.
Miss. 2013) (citingByers v. Dallas Morning News, In209 F.3d 419, 427-28 (5th Cir. 2000)).
The opposition clause requires Vaughan to show she had a “reasonable belief thatdjierempl
was engaged in unlawful employment practicés.”

Vaughan engaged in a protected activity when she reported Smithtekaged
comments to McMillan.

Retaliation cannot be shown withdirst estdlishing that the employdrad knowledge

of theemployee’grior protected activity. Absent knowledge, there can be no retaliatory intent,

3 The participation clause is irrelevant in this case because Vaughan did net HE@C charge until after her
terminationand she does not claim that she participated imaacker’s investigation or proceeding regarding
protected matters
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and therefore no causal connectiSeee.g., Manning v. Chevron Chem. Co., L1332 F.3d

874, 883 (5th Cir. 2003). An employer, howewam alsalisplay knowledgeinder a “cat’s

paw” theory where an individuadue to retaliatory animugfluenced a decisionmaker who did
not know of the protected conduct or anins&aub v. Proctor Hosp562 U.S. 411, 418-22
(2011);Zamora v. City of Houstor’98 F.3d 326, 331 (5th Cir. 2015) (holding that a plaintiff
may use a cat’s paw theory when they “cannot show that the decisionmaker—stirevpeo
took the adverse employment action—harbored any retaliatory animus.”). Undeetig,
Vaughan must show that the person with a retaliatory animus, in this case Smith, iedlileac
decisionmaker, Edwards, to terminate her.

ARMC argues that Vaughahas no proof of engaging in any protected activity because
ARMC has no recordf anycomplaintsof age discrimination made by Vaughand Vaughn’s
testimony alone is insufficienthe Director of Human Resources, Sharon Futch, states under
oath that ARMC has no record or evidence demonstrating any complaints madeghgarvau
aboutage discrimination prior to being terminat®hughanargueshat Edwards’ notes
regarding the April 9, 2014 meeting—wherein he asserts that he told Vaugharetehosald
not “stir the pot” or “degrade or bad mouth Administratiorcedld reasonably be interpreted as
proof of Edwards’ knowledge of Vaughan’s complaints. Docket No. 57. Oddly enough, Vaughan
denies that these statements were ever made at the April 9, 2014 m&ERNM@Q does not
provide an explanation for what, if anything, was being referenced by thoseesitste

Vaughan further contendhat Smith’sassertiorthat Vauglan had poor pégsrmanceis
not worthy of credence. Smith had not worked with her for over a month. Vaughan saysthat thi

is circumstantial evidence that Smith knew of Vaangk complaint to McMillan.
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The causal link between the adverse action and the protected activity may bshestabli
by evidence that the adverse action occurred shortly after the plainafjet@n protected
activity. Suspicious timing, either alone or in combination with other facts, may swgyport
inference that a materially adverse éoyment action was retaliatorghackelford v. Deloitte &
Touche, LLRP190 F.3d 398, 405 n.4 (5th Cir. 1998wanson v. Gen. Services Admiri0 F.3d
1180, 188 (5th Cir. 1997ARMC does not specifically deny that Smitbver workedvith
VaughanagainafterMarch 20.Vaughan was terminated approximgtsix weeks after she
reported Smith’s age-related comments to McMillan On March 20. These fdidpale tendto
show that ARMC'’s legitimate, nondiscriminatory reasane false or not worthy of credence.

ARMC offers the same nondiscriminatory reasons to explain Valgtermination as it
did for the age discrimination claim. ARMdibes not offer a legitimate, nondisninatory
reason that explains the timing, nor do they provide any additional evidence that supports
Edwards’ belief that Vaughan did not work well with other supervisors, other thamsr&pan
Smith. The Court finds that the evidence on the recoresrmiewed in its totality and in the
light most favorable to Vaughan, is sufficient to create a genuine issus@iahfact as to
whether ARMC terminated Vaughan in retaliation for activities protectedeoEiEA.

As a result, the motion as to thealeition claim isdenied
V. Conclusion

Having denied the motion for summary judgment, within 10 days, the parties shall
contact thehambers of th&¥agistraé Judge to reschedule the settlement conference.

SO ORDERED, this the 4ttday ofOctober, 2018.

/s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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