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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

BRADLEY STUBBLEFIELD and
KRISTAN STUBBLEFIELD PLAINTIFFS

VS. CIVIL ACTION NO.: 3:15-CV-18-HTW-LRA

SUZUKI MOTOR CORP., and
SUZUKI MOTOR OF AMERICA, INC. DEFENDANTS

ORDER REGARDING PLAINTIFES’ MOTION IN LIMINE

BEFORE THIS COURT is the Plaintiffs’ Motion in LimingDocket no. 245] Plaintiffs
seek an order from this court excluding varicagegories of evidence during a jury trial in this
matter. Plaintiffs did not file a memorandumelbrin support of their motion in limine and the
motion in limine itself does not cite any authority for the exclusions of the categories of
evidence.

Defendants oppose such motion by responsepposition and memorandum brief.
Defendants here are Suzuki Motor Corporatioarémafter referred to as “SMC”) and Suzuki
Motor of America, Inc. (hereirter referred to as “SMAI”).

l. Motion in Limine Standard

United States District Court Judge Debra Btown stated succinctly the standard for a
motion in limine.

“The purpose of a motion in limine is to allowetkrial court to rule in advance of trial on the

admissibility and relevance of certain forecasted evidenteéhsler v. Hunt Health Sys.,

Ltd, 381 F. Supp. 2d 135, 140 (S.D.N.Y. 2003) (citiuge v. U.§ 469 U.S. 38, 41 n.4, 105

S. Ct. 460, 83 L. Ed. 2d 443 (1984)) (emphasistted). “Evidence should not be excluded

in limine unless it is clearly inadissible on all potential groundsFair v. Allen, No. 09-

2018, 2011 U.S. Dist. LEXIS 27390, 2011 WL 830291, at *1 (W.D. La. Mar. 3, 264&);

also Hull v. Ford No. C-05-43, 2008 U.S. Dist. LEXIS 3686, 2008 WL 178890, at *1 (S.D.
Tex. Jan. 17, 2008).
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Harkness v. Bauhaus U.S.A., In&No. 3:13-CV-00129-DMB-SAA2015 U.S. Dist. LEXIS
17926, at *1-2 (N.D. Miss. Feb. 13, 2015).

The court, after reviewing the pleadingarguments of counseland the relevant
jurisprudence, makes the following rulings.

Il. Categories Plaintiffs Seek to Exclude

Plaintiffs seek to exclude several categoonésvidence without specific references to

items of evidence or testimony. This courtladdress each category individually below.
a. Jennifer Lind Testimony

Plaintiffs seek to excludthe testimony of Jennifer Lind, who is the mother of Preston
Lind. According to defendants, plaintiffs conductedecret riding test dhe subject motorcycle
in violation of a non-sp@tion letter defendants tendered to ptdfs. The resultof that secret
testing were purportedly favorabte defendants. Preston Lind tise test rider who drove the
subject motorcycle. Plaintiffs’ attorney, Mike laf, Jr. was the only other person present at the
secret riding test of the subjemotorcycle. After his test rigdePreston Lind died of unrelated
causes. Defendants later discovettesl secret test ride and depdslennifer Lind, who testified
that Preston Lind said the suldjecotorcycle had no mechanicabpiems when he test rode it.

Plaintiffs state generically that Jennifieind’s “testimony is heaay and not reliable”
without citing the specific testiomy and/or statements that areledable. Plaintiffs also make
the argument that Preston Lind was a non-tgsgf consultant under the authority of Rule

26(b)(4)(D} of the Federal Rulesf Civil Procedure.

1 (D) Expert Employed Only for Trial Preparation. Qraiiilly, a party may not, by interrogatories or deposition,
discover facts known or opinions held by an expert who has been retained or speciallgdrplagother party in
anticipation of litigation or to prepare foral and who is not expected to be called as a witness at trial. But a party
may do so only:

(i) as provided in Rule 35(b); or

(ii) on showing exceptional circunasices under which it is impracticalite the party to obtain facts or

opinions on the same subject by other means.
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Defendant responds that plaffgihave failed to identify szific evidenceor testimony
of Jennifer Lind and that thisourt has already rejected pitiifs Rule 26 objection on other
grounds.

This court is persuaded that Jennifer Lsx¢estimony, as recited by the defendants, is
relevant to whether the subject motorcycle wgseeiencing mechanical failure. This court must
next address plaintiffs’ hearsapjection. Hearsay is “a statent that: the declarant does not
make while testifying at the current trial or hegtiand a party offers in evidence to prove the
truth of the matter asserted time statement.” Fed. R. Evid. 801. Hearsay is generally excluded
except where an exception appli8seFed. R. Evid. 802.

This court finds that the residual exceptimay apply to Jennifer Lind’'s expected
testimony. Rule 807 of the Federal Rules of Evidence provides:

(a) In General. Under the following circumstas, a hearsay statement is not excluded

by the rule against hearsay even if theestant is not specifically covered by a hearsay

exception in Rule 803 or 804:

(1) the statement has equivalent circiangial guarantees of trustworthiness;

(2) it is offered as evidence of a material fact;

(3) it is more probative on the point for which it is offered than any other evidence
that the proponent can obtahrough reasonable efforts; and

(4) admitting it will best serve the purposes of these rules and the interests of
justice.

(b) Notice. The statement isradsible only if, before theitd or hearing, the proponent

gives an adverse party reasbleanotice of the intent to offer the statement and its

particulars, including the dewlant's name and address, so that the party has a fair
opportunity to meet it.
Fed. R. Evid. 807.

This court has analyzed whahas of Jennifer Lind’s expesd testimony in light of the

mandates of Rule 807. Jennifer Lind’'s statemsray have circumstantial guarantees of

trustworthiness in that she is natparty to this lawsuit andeemingly will gain no reward in

testifying about what her dead son said to Adris court finds further that her testimony is

Fed. R. Civ. P. 26



relevant evidence of material fact — that plifisitown expert did nofind any mechanical fault
with the subject motorcycle — and that it ismm@robative than any other evidence than can be
reasonably obtained by plaifisi (with the possible excepin of the testimony of one of
plaintiffs’ attorney which is also a subject of this motion in limine). Admitting Jennifer Lind’'s
testimony, this court finds, may best serve thepses of the Federal Rules of Evidence and the
interests of justice. Accordingly, this court ogaizes that the residuakception may apply, and,
if so, and defendants may call Jennifer Lind asitaess. Still, beforghis court announces its
final decision on this point, this court wantshear from Jennifer Lindnd how, when, where,
and before whom, this alleged conversation gecl Further, this cotmwants to know what
remuneration, if any, her son received from plaintibiswas owed by plaintiffs at the time of his
death. This inquiry is to proceedit of the presence of the jupgfore she is to testify.

b. Preston Lind Riding Test

Plaintiffs next ask this court to exclude anydence that is the result of the secret riding
test of the subject motorcycle without citingay authority other than Rule 26(b)(4)(D) of the
Federal Rules of Civil Procedure.

Defendants respond that the secret testdaraged key evidence in this case and proved
a material fact that bolsters their defense.

This court discussed above the particularshef secret riding test in Section Il.a.. This
court is persuaded that, even if Rule @§(4)(D) applied, the defendants have shown
“exceptional circumstances exist under which it is impracticable for the [defendants] to obtain
facts or opinions on the same subject by otheams.” As stated above, Preston Lind rode the
subject motorcycle and plaintiffs’ attorney, Miké&alouf, Jr., was the dy other person present

for the secret test ride. This court, becantdehese exceptional cumstances, ordered the



deposition of Attorney Malouf as regards the setest ride of Presh Lind. Accordingly, this
court is persuaded that plafifgi motion in limine based on i ground should be denied, and
this court will expect the parties to advise tloairt of any plans to put such matters before the
court.

c. Mike Malouf, Jr.

Plaintiffs also ask this court to excluddl evidence of the deposition of plaintiffs’
attorney, Mike Malouf, Jr.. For cause plaintiffs st#tat Attorney Malouf will not testify in this
matter and, therefore, any evidence about his deposition or affidavits cannot be allowed. As this
court discussed above, it orderthe deposition of Attorney Mauf because he was the only
other person present tie secret test riding. Attorney Maloalso rode the subject motorcycle,
thereby subjecting himself to the status as a possible witness in this lawsuit.

Defendants say that this court has alreaghcted plaintiffs’ argument, on other grounds,
when it ordered the deptien of Attorney Malouf.

This court is unprepared at ttime to either grant or derplaintiffs’ motion. This court
grounds its reservation on Mississifile of Professional Conduct Rule 3governing lawyer-
as-witness action. This court mot yet persuaded that it showdtlow Attorney Malouf to be
called as a witness, but it is also not persdatiat he should not be called. Accordingly, this
court will deny without prejudicéhe plaintiffs’ motion in liminebased on this ground. Plaintiffs
may object again during the trial of this matteui neither party may make mention to the jury

of the deposition of Attorney Malouf viibut first seeking this court’s approval.

2(a) A lawyer shall not act as advocate at a trial irchvthe lawyer is likely to be a necessary witness except
where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature andevaluegal services rerded in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.
Miss. RPC. Rule 3.7



d. Speed Limit

Plaintiffs’ next request thathis court prevent the defermdafrom introducing evidence
that the speed limit in the arednere plaintiff Brad Stubblefield accident occurred is 30 mph.
For support, plaintiffs say that defendants cammove what the speed limit was in the area.

Defendants respond that this docan and should take judiciabtice of the speed limit
in the area of the accidentdathat plaintiffs cannoteasonably dispute the speed limit in the
area.

This court is persuaded, at this time, thas is a disputed area of fact and that both
parties should seek to prove to the ultimate trier of fact what the speed limit was in the area of
the accident. Accordingly, thisourt denies plaintiffs’ miwmon in limine on this ground. If,
however, defendants have judicial notice evadeithis court will senstruct the jury.

e. Nissin 30(b)(6) Representative

Plaintiffs next seek to exclude the teginy of former defedant Nissin’s 30(b)(6)
representative. This court $i@lready dismissed Nissin from this lawsuit on March 23, 2018.
[Docket no. 316]. Accordingly, plaiiffs’ motion in limine on this ground is moot and denied as
such.

f. SMC or SMAI 30(}{6) Representative

Plaintiffs next seek an order preventing ttestimony of either remaining defendants’
30(b)(6) representative because, according #onfiifs, neither defendant has designated or
summarized the facts and opinions of the represeatd-urther, say plaintiffs, defendants have
prevented the deposition of the witness by refydio designate said witness or making that
witness available for deposition.afitiffs say that they have filed a motion to compel regarding

this issue.



Defendants respond that they have notvpnted the deposition of their 30(b)(6)
representative. According to defendants, tiey objected to the dation and time of the
proposed deposition of their 30(b)(6) representativagthermore, says defendants, they are not
required to summarize the facts and opinions of such witnesses.

Rule 30 of the Federal Rules of Civil Realure govern depositions generally and, under
(b)(6) provides that:

6) Notice or Subpoena Directed to @nganization. In its notice or subpoena, a

party may name as the deponent a pulnliprivate corporation, a partnership, an

association, a governmental agency, otiner entity and must describe with

reasonable particularity ¢hmatters for examination. The named organization

must then designate one or more offg;edirectors, or managing agents, or

designate other persons who consentgtfyeon its behalf; and it may set out the

matters on which each person designatdttestify. A subpoena must advise a

nonparty organization of its duty to matkes designation. The persons designated

must testify about information known orasonably available tihe organization.

This paragraph (6) does not precludgeposition by any other procedure allowed

by these rules
Fed. R. Civ. P. 30. There is no requirement tledendants summarize tkects and opinions of
the Rule 30(b)(6) witness.

Also, in addressing plaintiffs’ contentionathit has filed a motion to compel on this
issue, this court will not accepiie objection filed by g@lintiffs to the deposition as a motion to
compel. This court already addressed this issue in September 2017 when it ordered plaintiffs to
file a proper motion to compel it intends to pursughis issue. Plaintiffs have done so on
November 6, 2017. [Docket no. 299This court will address aintiffs’ arguments on this

ground in its opinion andrder regarding that motion. Accondily, this court finds this ground

of plaintiffs’ motion in liminenot well-taken and denies it.



g. Documents Allegedly Not Produced in Discovery

Plaintiffs, by their motion, ask this court éxclude all evidence of any documents they
allege have not been producedidgrthe discovery period of this matter. Plaintiffs have not
identified with specificity any docuemts that they seek to exclude.

Defendants respond that they are allowedutitize any documentghat they have
produced through discovery, whetheoguced in English or Japanese.

This court is persuaded that defendants may utilize any documents that they have
produced to the plaintiffs in either English dapanese. Plaintiffsnd defendants reached an
agreement whereby defendants would have tratwslie documents that plaintiffs sought up to
a set limit. Plaintiffs do not allegiat defendants fulfilled this egpment, but rather appear to
argue that they did not receive the benefit oflihegain that they sought. Plaintiffs could have
translated the remaining documents from Japatee&mglish, and if theyad not done so, it is
not defendants’ fault. This court will not so pkra defendants. Accordingly, this court denies
plaintiffs’ motion in limine on this ground.

h. SMC’s Awareness of Customer Complaints

Plaintiffs also seek an order from thi®urt forbidding defendants from introducing
evidence of defendants’ unawarenabsut customer complaints.aititiffs say defendants have
not produced all documentation of the customenmaints and, therefore, defendants should not
be allowed to introduce said evidence. Plaintifés/e filed a motion to compel to obtain the
documentation they say they have not received.

Defendants say that it has flle@ motion in limine of its ow to exclude all evidence of

customer complaints and the recall.



The court has not yet issued its opiniars defendants’ motions in limine that will
impact the admissibility of this class of eviden[Docket nos. 248 and 251]. Accordingly, this
court finds that plaintiffs’ motion in limine othis ground should be and is hereby denied
without prejudice.

i. Expert Witnesses Todd Hoover and Kevin Breen

Plaintiffs ask this court to exclude ttestimony and reports of defense experts Todd
Hoover and Kevin Breen. Plaintiffs have filBdubertmotions on both of these expert withesses
which this court will address a separate opinion. [Dockebs. 213 & 214]. Accordingly, this
court denies plaintiffs’ matin in limine on these grounds.

. Plaintiff Brad Stubblefield’s Reckless Driving

Plaintiffs seek an order from this courepenting defendants from introducing evidence
of plaintiff Brad Stubblefield’s alleged reckledsving. According to plaitiffs, there has been
no testimony or evidence of such and, therefdeéendants should not belatbo introduce any.

Defendants respond that if they had obtaisadh evidence, it would be relevant and
probative in this matter because it may be usedebut testimony from plaintiffs that Brad
Stubblefield is not responsible ftite subject motorcycle accident.

This court is persuaded that any proof méintiff Brad Stubblekld’'s reckless or
negligent driving is highly probate. Accordingly, this court dees without prejudice plaintiffs’
motion in limine on this ground and plaintiffs megise the issue again te jury trial of this
matter if necessary.

k. Post-Manufacturing Modifications
Plaintiffs also ask this court to exclu@gd#l evidence of plaintiffs’ post-manfacturing

modifications that they made to the subject mmtole. According to plaitiffs, there has been



no expert testimony that such modifications @itltontributed or did not contribute to the
accident.

Defendants say that the modifications madeplayntiffs to the subject motorcycle are
highly relevant because plaintiffs’ complaifeges causes of action for manufacturing defects.
According to defendants, “when circumstantial evide is required tchew that the product is
defective, a plaintiff must establish that theoduct is in substantialljhe same condition as
when it left the manufacturer's control, there must be evidence which tends to show that the
product has not been damaged, used abnormabBybject to misuse or modificatiorDykes v.
Husqvarna Outdoor Prod., N.A., In@69 F. Supp. 2d 749, 758 (S.D. Miss. 2012).

Plaintiff Brad Stubblefield made significamtftermarket modifications to the subject
motorcycle. This court finds that the evidence igiffs seek to exclude should be presented to
the ultimate finder of fact in this lawsuin@, accordingly, denies plaintiffs motion in limine
based on this ground.

I. Collateral Source Payments

Plaintiffs also ask thisaurt to limit any testimony abouwtollateral source payments.
Defendants say that they do not oppose thisanat limine as long as they are allowed to
utilize such evidence for impeachment.

This court is not persuaded to grant pldistimotion in limine onthese grounds at this
time. The parties, however, must apprise thetdoefore attempting to introduce such evidence
for any purpose.

m. Storage of the Subject Motgade and Timing of Corrosion
Plaintiffs next ask that this court excludeyavidence that would lead the jury to believe

that the storage of the subject motorcycléerathe accident caused or contributed to the
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corrosion that the partiégsund when the subject motorcycle waspected years later. Similarly,
plaintiffs ask this court to limit any testimonp@ut when the corrosion within the front brake
master cylinder occurred. Plaintiffs say thatethelants have not produced any evidence that
would be competent to indi@either class of evidence.

Defendants respond that plaintiffs, by themnotion, are attempting to impermissibly
prevent defendants from challenging plaintiffgpert, Jeffery Hyatt. Defendants further assert
that they should be allowed to impeach Hgatestimony regardinghe causation of the
corrosion (possibly by storage) and the timing thereof.

This court is persuaded that plaintiffs’ motion in limine is not well-taken. The causation
of the corrosion found in the front brake masig@inder and the timing thereof are a significant
guestion in this lawsuit. Plaintiffs may not simply ask this courtdéofactofind that the
corrosion arose before the motorcycle accidemssate here. Accordingl plaintiffs’ motion in
limine is denied on these grounds.

n. Reliance on Documentation Provided in Discovery in Japanese
As this court stated in Section Il.g. plaifs and defendants reached an agreement for
defendants to translate plafféi designated documents frodapanese to English. Nothing
prevented plaintiffs from having excess docutsefiom Japanese to English. Accordingly,
plaintiffs’ motion in limine ishereby denied on this ground.
II. Conclusion

IT IS, THEREFORE, ORDERED that plaintiffs’ Motion in Limine is hereby
DENIED as stated above.

SO ORDERED this the 11" day of September, 2018.

S/HENRY T. WINGATE
UNITED STATES DISTRICT COURT JUDGE
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