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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

KYRON LA-TRELL WILLIAMS,

a minor, et al. R.AINTIFFS
VS. CIVIL ACTION No.: 3:15-CV-103-HTW-LRA
CITY OF YAZOO, MISSISSIPPI, etal. DEFENDANTS

ORDER GRANTING IN PART AND DENYING IN PART
MOTION FOR SUMMARY JUDGMENT

At approximately 1:45 a.m., on May 19, 2014, rsteawn Williams (hereinafter referred
to as “Williams”) an African-American male of 3#ars of age, died while being incarcerated in
the Yazoo City Detention Centdocated in Yazoo City, MississipfHis legal heirs contend that
his last breaths were in agony while he andnekes frantically endeavored to convince the
jailors to summon him some medical attention for his death-threatening ailment.

This lawsuit represents the story of that fatal drama and the events which framed its
backdrop. The storytellers areegictable: one version of waand police neglect told by the
heirs and their supporters; thénet version of police exculpability supplied by the Yazoo City
police.

Overlapping both versions are various wwpdited facts. Williams and his live-in
girlfriend had a verbal argument turned physw@h each party striking the other; with the
girlfriend’s brother striking Williams with a piper bedrail; while Williams had a blood clotting
disorder, which was aggravated, leading to Williadesath in the midst of Yazoo Police Officers
who failed or refused to provide Williams, in spdf his alleged pleas for such, any medical care

which could have saved his life.
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The parties have submitted tleiein (13) depositions and a potpourri of documents in their
respective campaigns for victory — the plaintisiseking monetary damages; the defendants in
search of vindication.

Overarching whatever the ultimate facts evelhtuaill reveal is the lav of this litigation,
the clarifying onus placed upon the judge ton@unce in this hearing directed not at a
determination of the merits of this debate, but at a determination whether this lawsuit owns the
factual and legal muscle to power a trial andsaf what claims and which defendants are to
remain after this inquiry.

The juridical procedural approach which captuour attention is the defendants’ Motion
for Summary JudgmemfiDocket no. 98] Over the lengthy course tifis litigation,this court has
met often with the parties, to hear argument and to narrow the is§hese days are now past
and with both sides entrenched in their stgteditions, this court must end the logjam and
announce its decision.

l. THE PARTICIPANTS

The plaintiffs herein are: Kyron La-TreWilliams, a minor, by and through his mother
and natural guardian, Lavina Smith (hereinafterrretéto as “Lavina”); Lawvia in her individual
capacity; Lavina on behalf of all wrongful deatheneficiaries of Marshawn Williams; and

Donnie Williams (hereinafter referreéd as “Donnie”), Williams’ mother.

I Although the parties did not specifically raise the issuth@fabsence of Calvin Smith as a party in this litigation,
this court asked for briefings from the parties whetheri@&@wmith was a necessary paatyd whether, at trial, the
defense would argue the “empty chair” defense if thenpits did not add Calvin Smith as a defendant, because
Calvin Smith allegedly struck the blow to Williams which supposedly resulted in his death.

2 It is unclear from the face of plaintiffs’ Third Aended Complaint how Lavina Smith is a plaintiff in her
individual capacity. Lavina is listed in the case caption in her individual capacity and on behalf of herhitdnor ¢
that Williams fathered with her. This court can find etber location in the plaintiffs’ Third Amended Complaint
wherein Lavina is listed in her individual capacity.



The defendants herein are: the City of Yazoo, Mississippi; the Yazoo City Police
Department; Andre Lloyd; Patrick Jaco; Chris Dean; Clifton TilfpoArthur Thompson;
Kenyon Banks; Tracey Langston; Artis Harramd various unknown officers and shift
supervisors. The City of Yazoo and the Yazoo ®@ibjice Department will be referred to in this
memorandum opinion as “the City defendantShe individual officersand jailers will be
referred to under their dividual names or as the “individual defendants”.

The intervenor-plaintiffs herein are: the Estate of Marshawn Williams; and Za-Riya
Williams.

The principal non-party fact actors who maydadled as witnesses are: Lavina’s brother,
Calvin Smith, who allegedly struck Williams withe metal object; Lavina’s cousin, Brittany
Smith; Lavina’s step-uncle, who name is unknote this court; Robert Cheatham, who was
Williams’ cellmate on the night of Williams’ deatBesi Parker and Earnest Diew, who were
inmates at the Yazoo City Detention Center,ibudifferent cells than Williams and Parker.

I. THE CAUSES OF ACTION

The plaintiffs filed their complaint in th federal forum on February 17, 2015 alleging
federal causes of action for: false arrest in viotabf Title 42 U.S.C. § 1983; excessive force in
violation of Title 42 U.S.C. § 1983; denial of meali care in violation of Title 42 U.S.C. § 1983;
failure to train or supervise; practice orstam of denying emergency medical treatment in
violation of the Eighth and Fotgrenth Amendments of the United States Constitution; and under
state law the claims of assault; battery; interlanfliction of emotional distress; negligence;
negligent infliction of emotional distress; neg@ig infliction of emotional distress (bystander

recovery); and intentional inétion of emotional distress (bigsder recovery). [Docket no. 1].

3 Originally the plaintiffs named Clifton Tilmon, Andre Lloyd, and various unknown officers and shiftvigyer
During the litigation the plaintiffs dismissed Tilmon and Lloyd from the lawsuit and this court has ignored the
various unknown officers and shift supervisors fdufa of the plaintiffs to specifically identify.
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Il. SUBJECT MATTER JURISDICTION

The plaintiffs say this court possesses “fatiguestion” subject matter jurisdiction under
the authority of Title 28 U.S.C. § 1381The defendants have not challenged subject matter
federal question jurisdiction; nevertheless, ttosirt has an independenbligation to verify it
possesses appropriate sdijmatter jurisdiction.

Since the plaintiffs have asserted varicasses of action invoking the authority of Title
42 U.S.C. § 1983 a federal enactment, this court findattit indeed possesses federal question
subject matter jurisdiction overdhederal claims under the autitprof Title 28 U.S.C. § 1331.
SeeMoor v. Alameda Cty 411 U.S. 693, 712, 93 S. Ct. 178597, 36 L. Ed. 2d 596 (1973)
(“there is no question that pebiners’ complaints stated substantial federal causes of action
against the individual defendants under 42 U.S.C. § 1983.”) (QMimgoe v. Pape365 U.S.

167, 81 S.Ct. 473, 5 L.Ed.2d 492 (1961).

4 The district courts shall have original jurisdiction bfcavil actions arising under the Constitution, laws, or treaties
of the United States.

28 U.S.C.A. § 1331 (West)

5 Federal courts are obliged to examine the basishirexercise of federalisject-matter jurisdictionSmith v.
Texas Children's Hospitall72 F.3d 923, 925 (5th Cir. 1999). A federal district court may examine its subject-
matter jurisdiction over a mattesya sponteat any timeGiles v. Nylcare Health Plans, Ind72 F.3d 332, 336 (5th

Cir. 1999) (a court must raise the issua spontéf it discovers that it lacks subject matter jurisdiction); 5B Charles
Alan Wright & Arthur R. Miller, Federal Practice and Pedare § 1350 (3d ed. 2007). Under Rule 12(h)(3) of the
Federal Rules of Civil Procedure, “[w]henever it appears by suggestion of the parties or etliesvibe court
lacks jurisdiction of the subject matter, theidashall dismiss the action.” (emphasis added).

Dean v. Mozingp521 F. Supp. 2d 541, 551 (S.D. Miss. 2007)(overturned on other grounds).

6 Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any Staterpiof erri
the District of Columbia, subjects, causes to be subjected, any citizen ef thnited States or other person within
the jurisdiction thereof to the deprivation of any righgsyileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in an action at kuit in equity, or other proper proceeding for redress,
except that in any action brougagainst a judicial officefor an act or omission taken in such officer's judicial
capacity, injunctive relief shall not be granted unles®dadatory decree was violated or declaratory relief was
unavailable. For the purposes of thistget, any Act of Congress applicable exclusively to the District of Columbia
shall be considered to be a atatof the District of Columbia.

42 U.S.C.A. § 1983 (West)



This court also finds that it possesses seiqmgintal jurisdiction over the state law claims
under the authority of Title 28 U.S.C. § 1363upplemental jurisdiction adorns a lawsuit where
the parties have asserted causes of action ovieh\liis court possesses subject matter “federal
guestion” jurisdiction simultaneously with puyestate law causes of taan, over which this
court would not normally possessbject mattejurisdiction.

V. PROCEDURAL HISTORY

Plaintiffs filed their original complainin this federal forum on February 17, 2015.
Plaintiffs, before serving any defendants,diliheir First and Seconfimended Complaints on
the same date, June 11, 2015. [Docket nos. 2 anthB®.court is unaware why plaintiffs filed
two amended complaints on the same datayever, the Second Amended Complaint named
Sharon Vancleve as an additional defendadrite the First Amended Complaint did not.

The defendants filed their collectivesaver on August 17, 2015. [Docket no. 18].

After the plaintiffs and defendants hadnducted significant discovery, a group of two
(2) intervenor plaintiffsifed their Motion to Intervenen May 23, 2016. [Docket no. 77]. That
motion listed Keiara Wiley as the Administratrat the Estate of Williams and as the natural
mother and guardian of Za’'Riya Williams, Willimmnatural daughter. United States Magistrate
Judge Linda R. Anderson granted Metion to Intervene on June 20, 2016.

The plaintiffs filed their Third AmendakComplaint on November 15, 2016, identifying
additional defendants, namely: Kenyon Bankscéy Langston, and Artis Harris. [Docket no.

93]. The plaintiffs’ Third Amended Compldirs the currently operative complaint.

7 (a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Fedeyah stayutivil

action of which the district courts have original jurisdistithe district courts shall have supplemental jurisdiction
over all other claims that are so related to claims in the action within such original jurisdiction that they form part of
the same case or controversy under Article Il of the driiates Constitution. Such supplemental jurisdiction shall
include claims that involve the joinder or intervention of additional parties.

28 U.S.C.A. § 1367 (West).



The defendants filed, on January 27, 2Q&&ir Motion for Smmary Judgmen{Docket
no. 98] along with their memorandum brief in suppof their motion. [Docket no. 99]. The
plaintiffs filed their response in oppositippocket no. 106] and their supporting memorandum
brief [Docket no. 107] on March 6, 2017. Theatalants replied on March 22, 2017, by filing
their reply [Docket no. 110] and memorandum brief [Docket no. 111].

This court subsequently held multiple motion hearings whereat the parties presented oral
arguments: June 2, 2017; July 21, 2017; Fehraad, 2018; Decembet8, 2018; February 5,
2019; and April 23, 2019. The couniguired as to various issuesfa€t and law and required the
parties to present additional authority and evidence.

This court also held settlement conferenceatdeast two (2) separate occasions, during
which time the parties were unsuccessgiuheir settlement negotiations.

V. FACTUAL BASIS

On May 18, 2014, Williams and Lavina, therwvelved in a romantic relationship, were
co-habitating a residence at 221 North Ware@@&irYazoo City, Missisgpi. During the course
of the evening, Williams imbibed amknown amount of an alcoholic beverjdeelieved to be
beer. At some point, Lavina aired her suspicion that Williams had been engaging in sexual
relations with a female co-workef his. This accusation precigied a verbal argument between
the two, which soon degenerated into acts ofevioé. Williams and Lavina struck each other
with a hand or fist. Lavina then tried to run away. Lavina claims that Williams had a history of
striking her, as, she claims, he had deodefore at least five (5) times.

Lavina’s cousin, Brittany Smith (hereinaftefaged to as “Brittany”), was also present at

the house at the time and she joined in the désmgteking, she says, to prevent Williams from

8 The parties are in agreement that they do not know how much beer Williams had consumed that fateful night;
however, they are in agreement that he had drunk Wadiams' autopsy shows that his blood alcohol content after
death was 0.103, an amount that is over the legal limit for intoxication - 0.08 or greater BAC

6



striking Lavina again. During the course ofr hietervention, Brittany called the Yazoo City
Police Department (hereinafterfeered to as “YCPD”) to report the domestic dispute. After
talking with the YCPD, Brittany then called Lavina’s mother, brother, and step-uncle. After
Williams and Lavina ceased their altercation, eaeht to different locations within the house.
Williams thereafter allegedly telephoned his motixnnie Williams (hereinafter referred to as
“Donnie”).

Roughly five (5) to ten (10) minutes latdravina’s mother, brother, and step-uncle
arrived at the house in resporteeBrittany’s telephone call. Lava’s mother entered the home
and confronted Williams about his having assautieddaughter. Lavina’s brother, Calvin Smith
(hereinafter referred to as &in”), entered the house momsnater. Supposedly, enraged over
Williams’ physicality towards his sister, Calvian through the house holding some metal object
and thereafter hit Williams in the sitieith that metal objeét. Lavina testified at her deposition
that the object was a bedrail. Defending himself, Williams grabbed the object (he supposedly
told Officer Dean the object waa “pipe”), and began to strugglith Calvin for possession of
the metal object. Lavina’s step-uncle then stepped between the two combatants to stop the
struggle. An angry Williams then commaxdeveryone to “get out of [his] house.”

Meanwhile, YCPD dispatch sent several M police officers to the residence in
response to Brittany’s telephondlida YCPD: Sergeant Arthur fompson (hereinafter referred
to as “Sgt. Thompson”); Lieutenant Artis Harrie(einafter referred to as “Lt. Harris”); Officer
Chris Dean (hereinafter refeddo as “Officer Dean”); and fiicer Kenyon Banks (hereinafter

referred to as “Officer Banks”).

9 Lavina testified she saw Williams get struck but, did not kifa®alvin struck Williams on the left or right side of
his body.

10| avina testified Williams was struck with a bedrail. Officer Dean, on the other hand, testified that Williams told
him that Williams had been struck with a metal pipe.
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Lt. Harris and Officer Dean awéd first at the residence. Whthrey arrived, they split up
and began their investigation. Both Officer Deand Lt. Harris immediately observed a number
of beer cans on the front porch. Some of thertxans were open. They also saw a male and
female subject — later idengfl as Calvin and Brittany.

Lt. Harris entered the residence. Thereintddked with Lavina. Lavina told Lt. Harris
that Williams had assaulted her. Lt. Harris saw eng® of such; he noticed that Lavina’s shirt
had been ripped and that she had scratchesroapper chest. Lavina informed Lt. Harris that
she wanted to press charges for domegiidence against Williams. Upon receiving this
information, Lt. Harris exited the residertoediscuss the incident with Williams.

Officer Dean had stayed outside the resi@eto conduct his investigation. While outside,
Officer Dean questioned Calvin about the earlier house activities. During his discussion with
Calvin, Officer Dean observed a second male wiag inside the home “trying to keep in the
shadow.” [Docket no. 98-4, P. 15, L. 1]. Officee&nh asked that male to come outside so that
they could talk.

The shadowed male exited the residencei@demntified himself as Williams. Officer Dean
asked Williams what had occurred at the residence. Williams admitted he and Lavina had been in
a physical altercation.

He also reported that someone had striick in the side with a pipe. Officer Dean
inspected Williams and observed only small scratches as if “from like a female clawing at him.”
[Docket no. 98-4, P. 15, L. 13]. Allegedly, Qfir Dean observed no deep bruising, nor any
broken bones. Towards the end of the conversation, between Officer Dean and Williams,
Williams, said Officer Dean, laid on the porchik8l he was trying to go to sleep.” [Docket no.

98-4, P.15, L. 21-22].



As above stated, after Lt. Herhad finished interviewing.avina, he then exited the
residence. Outside he spoke with Williams, wdmmitted to the officers that he had been
drinking that evening. Williams, the officers téisd, appeared to b@toxicated. Williams
exhibited slurred speech; glazed eyes; impaimetbr skills; and about him was the strong smell
of alcohol. Lt. Harris then informed Williams that he was under arrest for domestic violence.
Officer Dean placed handcuffs ®¥illiams after Williams stood up.

During the time that Lt. Harris and Officer &g were talking with Lavina and Williams,
Officer Kenyon Banks (hereinaftereferred to as “Officer B#&s”) and Sergeant Arthur
Thompson (hereinafter referred to as “Sgt. Thean”) arrived at the residence. Sgt. Thompson
entered the residence to assist Lt. Harris. Offigamks stayed outside thi Officer Dean. While
inside with Lavina and Lt. Harris, Sgt.hdmpson alleges that Officer Banks entered the
residence and asked Sgt. Thompson for his pegay (also known as “mace” or “OC spray”).
Sgt. Thompson gave his pepper spray to Offigamks, who, in turn, apparently gave the pepper
spray to Lt. Harris.

After this point, the accounts by the principdiffers significantly in several respects.
Most of the law enforcement officers agree tkdticer Dean and Officer Banks transported
Williams to the YCPD Jail (although Lt. Harrtestified he and Officer Dean were the two
officers who transported Williams to the YCPDOIJavhich was less than a five (5) minutes’
drive from the residence. They also mostlyeggthat Williams was passively resisting Officer
Dean’s and Officer Banks’ attempts to place Wili& in the back of the police cruiser at the
Williams residence. According to all the lawferement officers, with the exception of Sqgt.
Thompson, when they approached tlehicle, Williams allegedly lgan this pattern of “passive

resistance” by forcing the escorting officers torgdim to the vehicle. Sgt. Thompson testified



in his deposition that he did not remembeghether Williams was resisting or had OC
(mace/pepper) spray applied. Lavina, who had left the inside of the residence and was standing
on the front porch, alleges that Williams could waik and appeared to be incapacitated.

After ordering Williams to stop resisting, to stand up, and walk to the vehicle, commands
which Williams allegedly refused, Lt. Harris speal Williams in the face with OC spray (also
known as “pepper spray” or “macé')to “gain compliance.” After being sprayed by Lt. Harris
with OC Spray, Williams allegedly stoagh and got into the police cruiser.

All law enforcement officers agree that Williamever told them that he needed medical
treatment. None of the law enforcement offidegtified that Williams asked for his medication,
and all agree that Williams did not informeth about what his medical diagnosis was.

Officers Dean and Banks then drove the gokruiser to the YCPD Station, the location
of the Yazoo City Jail. When they arrived thte jail, Williams allegedly became passively
resistant again. According to Officer Banks,dral Officer Dean had to extract Williams from
the police cruiser by force because Williams \Wwasking his feet under the seats and resisting
the officers’ attempt to extract him from thwehicle. Officer Banks and Officer Dean then
escorted Williams inside the jail to the bookiagea for processing into the jail. None of the

officers completed a medical assessment or screening of Williams.

11 Pepper spray (also known as capsicum spray) is a lactugn@aent (a chemical compound that irritates the eyes

to cause tears, pain, and temporary blindness) used in policing, riot control, crowd, cmdraelf-defense,

including defense against dogs and bears. Its inflammati@gte cause the eyes to adogaking away vision. This
temporary blindness allows officers to more easily restrain subjects and permits people using pepper spray for self-
defense an opportunity to escape. Although considered a less-than-lethal agent, it has been deadly in rare cases, and
concerns have been raised about a numbeeaths where [pepper spray had been deployed].

[Pepper spray is also known as OC Spray because ttid amredient in pepper sy is capsaicin, which is a
chemical derived from the fruit of plants in the Capsicum genus, including chilis. Extraction of oleoresin capsicum
(OC) from peppers requires capsicum to be finely ground, from which capsaicin is then extracted asjagian
solvent such as ethanol. The solvent is then evaporated, and the remaining waxlike resin is the oleoresin capsicum.

https://www.medicalnewstogiacom/articles/238262.php
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Lavina arrived at the jail about the samadias the arrested Williams and the officers.
She came to complete the paperwork necessary to press charges against Williams for “domestic
violence — simple assault”. Lt. Harris, who was $eaior officer, went t@ssist Lavina with the
paperwork. When Lavina was finished witle thaperwork, she weback to her home.

Upon her arrival at home, Lavina found that faamily members wereongregated inside
her home. Williams’ family, however, was oigis the home where they were vigorously
discussing what had happened between WillianasLavina. During that conversation, Lavina’s
brother, Calvin, allegedly told Donnie Willianfsereinafter referred to as “Donnie”), Williams’
mother, that Williams earlier had grabbed kide and fallen over. Donnie then confronted
Lavina, asking why she, too, had not been arrested with Williams.

While the two were talking, Officer Patrick cia (hereinafter referred to as “Officer
Jaco”) telephoned Lavina and asked if Williawas on any medication. Lavina replied that she
did not know. She then handed the phone to Domrie,told Officer Jacahe would discuss the
matter in a few minutes when she arrived at the jail.

Sgt. Thompson, who completed the booking paperwork on Williams, contends that
Williams again exhibited passive resistant hatraby not providing his name, nor any personal
information. Officer Jaco was off duty at the time hatwas present at tljgl to drop off some
paperwork. He says he observed Williamsngebooked and, further, he confirmed Sgt.
Thompson’s testimony. Williams appeared, accordinthéofficers present, to be intoxicated:
he smelled of intoxicating beverages; he shlifnes speech; he staggered when he walked; and
he urinated on himself while sitting in aahin the booking area. Williams also allegedly

“slumped out of the chair” to the ground amatl to be assisted back into the chair.
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YCPD Jail policy requires that the jailor or booking officer must complete all necessary
records, including a medical screening form, whether or not the arrestee will be placed in a
housing unit or released on bond. That same pal®y requires that ¢ghbooking officer ensures
that a visibly intoxicated inmate be placed ihading cell and visually supervised. In the event
that the booking officer determines that the ae®ds visibly injured, that officer must seek
medical attention for that inmate before he/ghplaced in a holding cell. Unfortunately, all of
the officers testified @it they did not know about the YCRiwlicies. When asked about their

knowledge of these policies, tbéficers testified as follows:

Lt. Harris
Q. Do you know what a medical screening form is?
A. No, sir. Could you enlighten me?

Q. [...] This is [... Yazoo City’s] polig regarding admitting inmates to jail.
And it says “the jailer obooking officer will make certain that the necessary
records are complete.” And on of theuf bulleted recordshere is a medical
screening form. And it says “the bookinfficer/jailer will complete the medical
screening form.” Do you see that?

A. Yes,sir.
Q. Okay. You don’t know what medical screening form is?
A. | guess not, no, sir.

[Docket no. 106-2, P. 12-13].
Officer Dean

Q. When you are booking inmates at Yazoo City Police Department, do you
complete a medical screening form in the booking process?

A. | don’t recall every having to complete one.
Q. Do you recall ever seeing one?
A. No, sir.

[Docket no. 106-3, P. 12].
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Officer Banks

Q. Okay. In booking officers, as — booking an inmate at the Yazoo City
Police Department, do you complete adimal screening form during the booking

process?
A. Explain.
Q. A form in which you fill out related tthe medical status of an inmate who

is being booked into jail?
A. Nope.

[Docket no. 106-5, P. 20].

Chief Lloyd

Q. Okay. And | may have asked youstla minute ago, but did the Yazoo
City Police Department have a documeatled a Medical Screening Form that
they filled out for inmates being admitted to jail?

A. Not to my knowledge.
[Docket no. 106-22, P. 7].

After Sgt. Thompson was finished pessing Williams’ booking paperwork, two (2)
officers escorted Williams down the hall tolcél The police say the two were Officers Banks
and Dean. Inmates Diew and Parker say tha of the officers was Officer Jaco without
identifying the other officer.

To access the Yazoo City Jail, one has toardown a hallway in the back of the Yazoo
City Police Department Station. &hailer’s station is a room $ti outside the hallway where the
cells are. The hallway contains six (6) roomisich are denominated for the five (5) holding
cells and one (1) changing room.effooms are numbered one (1) through six (6). Cell six (6) is
closest to the entrance to the hallway and, aunresetly, the jailer's stain. According to Jailer
Tracey Langston, intercoms were not presantwdere in the jail at the time Williams was

arrested.
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Three (3) adult males were inmates in the Yazoo City Jail on the night of Williams’
arrest: Robert Phillip Cheatham (hereinafter retetoeas “Cheatham”); B¢ Parker (hereinafter
referred to as “Parker”); and Earnest Diew @mafter referred to as “Diew”). All three (3)
inmates have provided the following depositiotestimony: the two (2) officers who escorted
Williams to cell 4 had to support him between themselves; Williams’ feet were dragging on the
ground; Williams asked for his medicine; the jail celiitained intercoms to talk with the jailer;
the inmates yelled to Jailer Langston on the intercoms in the cells to get her attention; the
inmates banged on their doors for two (2) tae¢h(3) hours to get Jailkangston’s attention;
and Jailer Langston told the inmates to qd@ivn and that she could not do anything until the
lieutenant arrived at the jail. Cheatham, who was Williams’ cellmate, testified that the two (2)
police officers asked if Cheatham wanted company before the officers has thrown Williams into
the cell with Cheatham. Inmates Diew and Pabath testified that Officer Jaco or “Jacob” was
one of the two (2) escorting officers, libey did not know the other officer.

The individual officer defenddas have a different version of these events. The two
officers — Officer Dean and Officer Banks, wh@tew, Parker and Cheatham never identified —
deny having thrown Williams into the cell. Thégstified that they would not have done that
because Williams was having trouble walking and tttleg officers) did not want to injure him.
Jailer Langston testified that thegl did not have intercoms for the inmates to talk with her and
that she did not refuse medical care to Williams because she was not aware he needed it.
According to Jailer Langston, Lt. Harris told tieat Williams was drunk, and said nothing about
Williams being injured or needing medical care.

While two (2) officers were assisting Williams his cell, Donniearrived at the Yazoo

City Jail to attempt to secure Willams’ releagéhen Donnie arrived at the jail, she sought out
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the Watch Supervisor, Lt. Harris. Allegedly, hiple officers were present when Donnie spoke
with Lt. Harris. Donnie identified Officer Deafficer Jaco, Lt. Harris, Officer VanCleve, and

Officer Banks. Donnie asked Lt. Hes two (2) questionsvhy had they not also arrested Lavina;
and could she obtain Williams’ release. Lt. Hatolsl Donnie that he could not release Williams
until Williams had been before a judge to obtain a bond.

Donnie next allegedly informed the officerepent that “[Williams] had a condition with
his platelets being low and if gt hurt [physically] in any kindf way, that his blood wouldn’t
clot, that his blood would just bleedi€), he would just bleed.” [Docket no. 106-9, P. 11].
Williams’ sister, allegedly corroborated Dogis statement. She added, “he could die.”
Officer Banks, according to Donnie, then comteenthat Williams had passed out in the patrol
car while Officer Dean was transporting Williartes the jail. Donnie also allegedly told the
officers — according to Lt. Harris, Officer Valgave, and Officer Banks — that Williams had
medicine, but that he didn’t take it like he should. Donnie, on the tiied, testified that
Williams had stopped taking any medication ahdst did not take any medicine at the time.

Lt. Harris then allegedly tooRonnie to the booking aa in the jail tashow her the chair
in which Williams had been sitig when he had urinated on hgifs Donnie then left the jail;
she had not been able to see or talk with Williams.

Lt. Harris and Officer Dean next left thail to respond to another call about an
unresponsive male sitting in highicle. After some time, arourdd15 a.m., Lt. Harris received a
telephone call on his cellular telephone from an unknown offitleat unknown officer, later
identified as Officer Banks, informed Lt. Harris that Williams had been found unresponsive in

his cell. Lt. Harris immediately went back tbe jail to check on Williams. Officer Dean
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accompanied Lt. Harris. Once at the jail,Williams’ cell, upon examining Williams, neither
officer could find Williams’ pulse. Lt. Harris called the ambulance and his supervisors.

The autopsy report indicates that Williams4year-old, with a past medical history of
hepatic cirrhosi€ and pancytopent3, died of natural caes related to “complitions of hepatic
cirrhosis.” The medical examiner also notedt:ittithe anterior torsashows superficial blunt
force injuries on the left side of the chest amdthe left side of the back. No palpable rib
fractures are identified.” [Docket no. 98-10]. Tiogicology report shows that Williams’ ethanol
result was 103 mg/dl and his B.A!€was 0.103. [Docket no. 98-11]. The legal level of B.A.C.
in Mississippi is .08%° The References Comments of the Autopsy Report explains:

Ethyl alcohol (ethanol, drinking alcohol) is a central nervous system depressant

and can cause effects such as impaired judgment, reduced alertness and impaired

muscular coordination. Ethanol cans@lbe a product of decomposition or
degradation of biological samples. Thi®od alcohol concentrations (BAC) can

be expressed as a whole number withuhiés of mg/dL oras a decimal number

with units of g/100 mL which is equivaleto % w/v. For example, a BAC of 85

mg/dL equals 0.085 g/100 mdr 0.085% wi/v of ethanol.

[Docket no. 98-11].

12 Hepatic cirrhosis is a chronic degenerative disease in which normal liver cells are damaged and are then replaced
by scar tissue.

13 pancytopenia is a medical condition in which thererisdaction in the number of red and white blood cells, as
well as platelets.

14 Blood/Breath Alcohol Concentration (BAC) is the amount of alcohol in the bloodstreanooe@nbreath. BAC

is expressed as the weight of ethanmolgrams, in 100 milliliters of blood, or 210 liters of breath. BAC can be
measured by breath, blood, or urine tests.

15(1) It is unlawful for a person to drive or otherevisperate a vehicle withthis state if the person:
(d) Has an alcohol concentration in the person's blood, based upon grams of alcohol per ondtaf)dred
milliliters of blood, or grams of alcohol per two huad ten (210) liters of breaths shown by a chemical
analysis of the person's breath, blood or uaidinistered as authagd by this chapter, of:
(i) Eight one-hundredths percent (.08%) or more for a person who is above the legal age to
purchase alcoholic beverages under state law;
(i) Two one-hundredths percent (.02%) or more for a person who is below the legal age to
purchase alcoholic beverages under state law; or
(iiiy Four one-hundredths percent (.04%) orrendor a person operating a commercial motor
vehicle.
Miss. Code. Ann. § 63-11-30 (West)
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Plaintiffs submit that this autopsy reportciscumstantial evidence that, standing alone,
proves that Williams died as a result of his livguary. Plaintiffs have informed this court during
oral argument that they intend to preseriva expert medical doctor who will confirm and
expand upon the circumstantial evideradduced by the autopsy report.

VI. SUMMARY JUDGMENT STANDARD

The defendants here seek argrof summary judgment agat the plaintiffs herein.
Defendants’ quest aims at a judgment from thertcinstead of a jury, because, say defendants,
the essential facts, the material facts, wheawed under the glare of the law, proclaim that a
jury is unnecessary to rule on @rntissues herein that are tdear and supportdaly the equally
clear law in favor of the defendants.

The jurisprudence of summary judgmentthwits built-in protections for the non-
movants, here the plaintiffs, miube scrupulously observed. t&fall, when the court grants
summary judgment, the court beces judge and jury and denies the non-movant’s day before a
jury on the issues determined by the court.

Any analysis whether summary judgment is appropriate must édiRule 56, Federal
Rule of Civil Procedure:

(a) Motion for Summary Judgment orrBal Summary Judgment. A party may

move for summary judgment, identifying eaclaim or defense--or the part of

each claim or defense--on which sumyngardgment is sought. The court shall

grant summary judgment if the movant sisotlvat there is no genuine dispute as

to any material fact and the movant igiteed to judgment as a matter of law. The
court should state on theaord the reasorfer granting or daying the motion.

[...]
(c) Procedures.

(1) Supporting Factual Positions. A paatyserting that a fact cannot be or
is genuinely disputed must support the assertion by:

(A) citing to particular parts ofmaterials in the record, including
depositions, documents, electroglly stored information,
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affidavits or declarations, stimtions (including those made for
purposes of the motion only), adssions, interrogaty answers,
or other materials; or

(B) showing that the materials akelo not establisthe absence or
presence of a genuine dispute, that an adverse party cannot
produce admissible evidence to support the fact.

(2) Objection That a Fact Is N&upported by Admissible Evidence. A
party may object that the materialed to support or dispute a fact cannot
be presented in a form that would be admissible in evidence.

(3) Materials Not Cited. The court neednsider only the cited materials,
but it may consider other materials in the record.

(4) Affidavits or Declarations. An affavit or declaration used to support
or oppose a motion must be maale personal knowledge, set out facts
that would be admissible in evidence, and show that the affiant or
declarant is competent to tiégton the matters stated. [...]

(e) Failing to Properly Support or Adde a Fact. If a party fails to properly
support an assertion of faat fails to properly addresmother party's assertion of
fact as required by Rulg5(c), the court may:

(1) give an opportunity to profdg support or address the fact;
(2) consider the fact undisputéat purposes of the motion;

(3) grant summary judgment if ghmotion and supporting materials--
including the facts considered usputed--show that the movant is
entitled to it; or

(4) issue any other appropriate order. [...]

Fed. R. Civ. P. 56.

The “movant” above-mentioned, that is, thenfjiparty for summarjudgment, can be a

plaintiff or a defendant. If a plaiiff, the endeavor is authorizdry Rule 56(a); if a defendant, as

here, the thrust is also allowég Rule 56(a). Regardless, whetliee movant is laintiff or a

defendant, the ensuing procedure is the same.

The movant, to win, must be armed whbth a factual and legal mandate. Both are

essential; and, in the opening round of debatédy imitially must be presented by the movant.
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Pursuant to the Rule, the movant first has to address the facts and seek to persuade the
court that all of the “matrial” facts are undispute&eeCelotex Corp. v. Catretd77 U.S. 317,
323 (1986). When searching for theterial facts, the court anhrties look to “the pleadings,
depositions, answers tota@mrogatories, and admissis on file, together with the affidavits, if
any,” to determine if there are no genuine dispws to any materitdcts and the moving party
is entitled to a judgment as a matter of ldMcDonald v. Entergy Operations Inc2005 WL
2474701, at *3 (S.D. Miss. Apr. 29, 2005uptingFed. R. Civ. P. 56(c)).

A fact is “material” where “its resolution could affect the outcome of the actlanly
Gardens Partners 2007, L.P. v. Commonwealth Land Title Ins. 706 F.3d 622, 628 (5th Cir.
2013).

The movant has the burden to identify evickeror the lack thereof, showing an absence
of genuine disputeSee Bell v. Dallas County, Texa®32 Fed.App’s 330, 332 {(5Cir. 2011).
Predictably, the movant seeks to show an alesemaile the non-movant takes an opposite view.

Following the court’s collection of all the material facts, the court will then be in position
to conclude whether the partieswaity have a dispute over the gemriissues of material facts.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255-257 (1986).

During this process, both parties with theiels, or allowed oraarguments, will have an
opportunity to champion their spective positions. The briefingchedule is governed by the

local rules of court. L.U.Civ.R. 7(b)(2)(E9

16 (b) Motion Practice. Any written communication with the cdbét is intended to be an application for relief or

other action by the court must be presented by a motion in the form prescribed by this Rule.
(2) Filing, Deadlines, Proposed Orders. Any motiospomse, rebuttal and supporting exhibits, including
memorandum briefs in support, must be filed. All affidavits, 28 U.S.C. § 1746 declarationsther
supporting documents and exhibits, excluding the manuum brief, must be filed as exhibits to the
motion, response or rebuttal to which they relate. The memorandum brief must be filed as a sepatate dock
item from the motion or response and the exhibits. All supporting exhibits must be denominaied in t
court’s electronic filing sysim by both an exhibit letter or number and a meaningful description. Further,
all supporting exhibits not already of record and citethe motion, response or rebuttal by docket entry,
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Throughout this process, the judge must deetmder certain forbeamces. First, the
court has to place and keep thersuasive burdeamn the shoulders of ¢hmovant, although the
productive burden of presenting evidence may shifterty Lobby, Inc.477 U.S. at 255-257.
The court must apply the apgdible rules of evidence to teebmissions othe partiesFowler v.
Smith 68 F.3d 124, 126 {5Cir. 1995). The court cannot morph conclusory allegations,
speculation, unsubstantiated assertions and simgdiséic arguments into “genuine disputes of
material facts”TIG Ins. Co. v. Sedgwick James of Wag#6 F.3d 754, 759 {5Cir. 2002);SEC
v. Recile 10 F.3d 1093, 1097 {SCir. 1997). The final finder of fact, whether that be a jury
during a jury trial or the judge during a benchaliris to assess the probative value of the
evidence International Shortstop, Inc939 F.2d 1257, 1263 {5Cir. 1991). The likelihood or
unlikelihood of success are also adés of the court's consideratiodcDonald 2005 WL
2474701, at *3iting National Screen Serv. Corp. v. Poster Exchange, BG5 F.2d 647, 651
(5th Cir. 1962)). The court must view the faasidence, and all inferences drawn therefrom in
the light most favorabléo the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (198&Rogers v. Bromac Title Servs., L.L.@55 F.3d 347, 350 (5th

Cir. 2014).

must normally be filed under the same docket entry and denominated separately in the court’'scelectroni
filing system as exhibits to the motion, responseetwttal to which they relate, unless doing so is not
practicable, in which case supporting exhibits mayiled s separate docket item attachments, associated
by the docket number of the motion, responseaetuttal to which they relate. Counsel must file a
memorandum brief as a separate docket item from the motion or response to which it relates and must not
make the memorandum brief an exhibit to a motioresponse, except in the case of a motion for leave to
submit the referenced memorandum brief. If leave of court is required under Fed.R. Civ.P. 15, a proposed
amended pleading must be an exhibit to a motion for leave to file the pleading, and, if the imotion
granted, the movant must file the amended pleading as a separately docketed item within skyen (7)
from entry of the order granting the motion. [...]

(D) Unless otherwise ordered by the Case Manzent Order, all case dispositive motions and

motions challenging an opposing party’s expert must be filed no later thaediowdlendar days

after the discovery deadline.

L.U.Civ.R. 7.
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Next, we come to the required legal analysis for summary judgment. The parties submit

their juridical perspectives; the court decides. Where a court looks for law is generally decided
by the subject-matter jurisdictiongtant: if such is diversity dofitizenship under Title 28 U.S.C.
§ 13327, the court applies the substantive law of the forum stase: Learmonth v. Sears,
Roebuck & Co710 F.3d 249, 258 {5Cir. 2013); if the subject-ntir jurisdiction arises under
federal law, Title 28 U.S.C. § 13%]1the court looks to federal laee Fisk Electric Company
v. DQSI, L.L.C.894 F.3d 645, 650 {5Cir. 2018).

If after a copious examination of all the apphte material facts, éhcourt finds disputed
issues of material facts, the court sends tiigation to the jury. On the other hand, where the
court determines that the litigation features aseabe of genuine disputes of material facts and
the applicable law favors the movant, or whére genuine material ¢&s under the applicable
law favor the movant, the court will grant summary judgment to the mdvastier v. Globe Life
and Accident Ins. Cp980 F.2d 1445 {5Cir. 1992).

VIl.  STANDARD OF REVIEW
The parties do not dispute theestion of whether this lawi presents an “episodic act

or omission” or a “condition of confinementThe distinction between the two is significant

17 (a) The district courts shall haveiginal jurisdiction of all civil actionsvhere the matter in controversy exceeds
the sum or value of $75,000, exclusive of interest and costs, and is between--

(2) citizens of different States;

(2) citizens of a State and citizens or subjects of a forgtigte, except that the district courts shall not have
original jurisdiction under this subsection of an acbetween citizens of a State and citizens or subjects of
a foreign state who are lawfully admitted for permamesidence in the United States and are domiciled in
the same State;

(3) citizens of different Stas and in which citizens or subjects of a foreign state are additional parties; and

(4) a foreign state, defined in section 1603(a) oftities as plaintiff and citizens of a State or of different
States.

28 U.S.C.A. § 1332 (West)

8 The district courts shall have original jurisdiction aif civil actions arising under the Constitution, laws, or
treaties of the United States.

28 U.S.C.A. § 1331 (West)
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because the standard of review that this tteuand the jury — must utilize when applying the
facts to the law in this case is different. Acdogly, this court will dscuss the two standards
and confirm whether the episodic actomission standard is appropedo apply in this lawsuit.
a. Episodic Act or Omission

“In an ‘episodic act or omission’ claim, afficial is usually interposed between the
prisoner and the governmental entity, such that trs@mper first complains of a particular act or
omission of the official and sendarily points to a policy, custqgror procedure that caused or
allowed the act or omissionGraham v. Hodge69 F.Supp. 3d 618, 626.D. Miss. 2014),
aff'd, 619 F.App’x 394 (% Cir. 2015). Undethe episodic act or omissi@malysis, “the standard
for determining a violation is one of ‘subjectikeliberate indifference’, where a ‘state jall
official’s liability ... cannot attach unless the aifal had subjective kndedge of a substantial
risk of serious harm to a pretrial detainee but responded with deliberate indifference to that
risk.” Id. Deliberate indifference means that (1) afils were “aware of facts from which an
inference of substantial risk eérious harm could be drawn; (B official[s] actually drew that
inference; and (3) the official[s’] response icaties the official[s] @bjectively intended that
harm occur.”Thompson v. Upshur Count245 F.3d 447, 458-59 (5th Cir. 2001) (emphasis
added).

“Deliberate indifference is more than reenegligence.” The plaintiff must show

that “in light of the duties assigned toeggfic officers or employees the need for

more or different training [or supervisi was] so obvious, and the inadequacy so

likely to result in the violation of cotitutional rights, that the policymakers of

the [municipality] can reasonably be saidn@ve been delibetely indifferent to

the need” for more training or supesion. “[A] showing of deliberate

indifference generally requisea showing of more thaa single instance of the
lack of training or supervision causing a violation of constitutional rights.”

Clyce v. Hunt Cty., Tex515 F. App'x 319, 324 (5th Cir. 2013) (Citations Omitted).

22



The United States Fifth Circuit Court ofppeals, however, add¥laintiffs’ evidence,
when viewed in the light most favorable to thareates several disputes of material fact about
whether the jail has a de facto poliofyinadequately monitoring detaineeSanchez v. Young
Cty., Texas956 F.3d 785, 793 (5th Cir. 2020).

In the context of denial of medical caree tnited State Fifth Circuit Court of Appeals
held that:

Gobert further provided examples of whattions do not constitute deliberate

indifference, i.e., “[ulnsuccessful medi treatment, acts of negligence, or

medical malpractice ... [or] a prisoner'saljreement with his medical treatment,

absent exceptional circumstancetd” Moreover, Gobert concluded that “[a]

showing of deliberate indifference requrthe prisoner to submit evidence that

prison officials refused to @at him, ignored his compids, intentionally treated

him incorrectly, or engaged in any similar conduct that would clearly evince a

wanton disregard for argerious medical needdd.

Graham v. Hodge619 F. App'x 394, 396 (5th Cir. 2015) (Quoti@dgbert v. Caldwe]l463 F.3d
339, 346 (5th Cir. 2006)).
b. Condition of Confinement

A condition of confinement is defined as “general conditions, practices, rules [and]
restrictions of pretal confinement."Hare v. City of Corinth74 F. 3d 633, 645 (5th Cir. 1996).
The condition “is usually the manifestatiohan explicit policy or restriction.Hawkins(citing
Shepherd v. Dallas Count{N.D. Tex. 2008)). InShepherdthe Court noted a condition of
confinement was an “inadequate system” that “caused (him) to suffer a deprivation of his
constitutional rights.’ld. (citing Palo, Il). The United States Fifth feuit Court ofAppeals, in
Scott v. Moorgstated that:

where a detainee complains of the numiifebunks in a cell or his television or

mail privileges, the wrong of which thetdeee complains is a general condition

of confinement. In such casesetteasonable relationship testB#ll v. Wolfish

441 U.S. 520, 99 S.Ct. 1861, 60 L.Ed.2d744979), is apposite, as we may
safely assume, by the murpality’s very promulgabn and maintenance of the
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complained-of condition, that it intended to cause the alleged constitutional
deprivation.

114 F.3d 51, 53 (5th Cirl997). In a footnote, th&cott court collected cases where the
“conditions of confinement” standdhad been found and applied.

The following were deemed to be conditions-of-confinement cadaghy v.
Walker, 51 F.3d 714 (7th Cir.1995) (revaton of telephone, television, and
cigarette privileges)Collazo-Leon v. United States Bureau of Prisdst F.3d
315 (1st Cir.1995) (disciplinary segregatiand denial of tephone and visitation
privileges);United States v. Milla4 F.3d 1038 (2d Cir.1993)ength of pre-trial
detention);Hause v. Vaught993 F.2d 1079 (4th Cir.199 (restriction on mail
privileges); Brogsdale v. Barry926 F.2d 1184 (D.C.Cir.1991) (overcrowding);
Lyons v. Powell 838 F.2d 28 (1st Cir.1988)2%-23-hour confinement and
placement of mattress on floorFredericks v. Huggins711 F.2d 31 (4th
Cir.1983) (policy of refusig detainees access taugs for rehabilitation)t.areau

v. Manson651 F.2d 96 (2d Cir.1981) (overcrowding).

Scott v. Moorel14 F.3d 51, fn. 2 (5th Cir. 1997).
Most recently, the United States Fifth CircGiburt of Appeals, in addressing a failure to
train claim, has said:

Plaintiffs claim that the County deni&impson adequate medical care by failing
to train its jail employees. The district court examined this failure-to-train theory
as a conditions-of-confinement clai®anchez v. Young County (SanchezNb.
7:15-CV-00012-O, 2019 WL 280092, & n.3 (N.D. Tex. Jan. 22, 2019). It
should have examined this theory as episodic-act-or-omissions clairSee
Flores 124 F.3d at 738 (treating the pldifs training- and staffing-based
allegations as an episodic-acts-onissions claim even though the plaintiff
attempted to plead them as a conditions-of-confinement claim). Failure-to-train
claims are not conditions-of-confinemestaims, so dismissing Plaintiffs’ claim

as such was error.

Sanchez v. Young Cty., Tex856 F.3d 785, 792 (5th Cir. 2020).

The United States Supreme Court has delineatdtinction between pretrial detainees
and convicted criminals serving their sentence®dh v. Wolfish 441 U.S. 520, 99 S.Ct. 1861,
60 L.Ed.2d 447 (1979), the Supreme Court htHdt convicted crimials challenges to

“conditions of confinement” are measured agathe Eighth Amendment to the United States

24



Constitution!® Pretrial detainees “haveot been found guilty of aione and therefore cannot be

punished while in custody. To do so woplanish them without due process of lafabowski

v. Jackson Cty. Pub. Defs. Offiekr F.3d 1386, 1395 (5tir. 1995), on reh'g en banc, 79 F.3d
478 (5th Cir. 1996). While regulation and restta on liberty are necessary for the smooth
running of an institution are not considered punishiraefor example, confining an inmate to a
cell or limiting an inmate’s contact with the eitte world — the SupreenCourt articulated the

following test to determine whether the atlenged action amounts to punishment: “if a
restriction or conditionis not reasonably relateto a legitimate goal-if it is arbitrary or
purposeless-a court permissibly may infer tila purpose of the governmental action is
punishment that may not constitutally be inflicted upon detaineagia detainees™Bell v.
Wolfish 441 U.S. 520, 539, 99 S. Ct. 1861, 1874, 60 L. Ed. 2d 447 (1979).

Pretrial detainees have a constitutional rightmedical treatment for “serious medical
needs™ It is well established Fifth Circuit Law that pretrial detainees claims for denial of
medical care under a “conditions @dnfinement” claim, are not measured against a deliberate
indifference standard applied to convicted criahén but, rather thetandard announced by the

Wolfish court: “if a restriction or cadition is not reasonably related to a legitimate goal” then it

is an unconstitutional actiokVolfishat 539.

19 “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishmedts inflicte
U.S. Const. amend. VIIL.

20“Today, we conclude that pretrial detainees are entitled to reasonable medical care unless the failure to supply that
care is reasonably related to a legitimate governmentattole. Furthermore, pretrial detainees are entitled to
protection from adverse conditions of confinement created by prison officials for a punitive purpose or with punitive
intent. We perceive this holding to be consistent withdfiterion for conditions imposed on pretrial detainees set

forth by the Supreme Court Bell v. WolfishIn so holding, we recognize thaetHistinction as to medical care due

a pretrial detainee, as opposed to a convicted inmate,ndegd be a distinction without a difference, for if a prison
official acted with deliberatendifference to a convicted inmate’s medical needs, that same conduct would certainly
violate a pretrial detainee’s constitutional rights to mediea¢. However, we believe it is a distinction which must

be firmly and clearly established to guide district courts in their evaluation of future casdgnm the
constitutionality of all conditions imposed upon pretrial detainees.”

Cupit v. Jones835 F.2d 82, 85 (5th Cir. 1987)
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c. Analysis

This court is persuaded that this lawsuiégants an episodic act or omission, thereby
invoking the deliberate indiffenee standard. Yazoo City’'s poy was allegedly not being
followed by Yazoo City Jail staff and, accordingpiaintiffs, resulted in the death of another
inmate, William Billy Turner (hereinafter refed to as “Turner”) prior to Williams’ death.
Plaintiffs say that Turneinad been chewing on a fentaftypatch in his cell and died as a result
of a narcotics overdose. According to pldisti Yazoo City’s alleged failure to follow its
medical screening policy resulted in Turner's death. Defendants argubdhais no evidence
before this court of Turner'seadth besides the bald assertionglaiintiffs and,therefore, this
court cannot consider such in evatling the claims of plaintiffs.

This court agrees with defendants. “[Clonclusory, unsupported assertions are insufficient
to defeat a motion fosummary judgment.Marshall on Behalf of Marshall v. E. Carroll Par.
Hosp. Serv. Dist 134 F.3d 319, 324 (5th Cir. 1998) (Collecting caSeg, e.g Clark v.
America's Favorite Chicken Cadl10 F.3d 295, 297 (5th Cir.1997Ufisupported allegations or
affidavit or deposition testimony setting forth ultite or conclusory facts and conclusions of
law are insufficient to defeat enotion for summary judgment.”)Duffy v. Leading Edge
Products, Inc.44 F.3d 308, 312 (5th Cir.1995) (“conclusatiegations unsupported by concrete
and particular facts wilhot prevent an award of summary judgmenK)jm v. BancTexas
Group, Inc, 989 F.2d 1435, 1449 (5th Cir.1993) (internal quotation marks and citation omitted)
(summary judgment is appropriate if “nonmoving party rests Imnewpon conclusory

allegations, improbable inferences, and unsupported speculation”).

2! Fentanyl, also spelled fentanil, is an opioid usea @sin medication and together with other medications for

anesthesia. Fentanyl is also used as a recreational diergnuked with heroin or cocaine. It has a rapid onset and

effects generally last less than two hours. Medically, fentanysed by injection, as a patch on the skin, as a nasal
spray, or in the mouth.
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VIIl.  FAILURE TO TRAIN CLAIMS
It is well-established thaa municipality is a “person3ubject to lawsuit under Section
1983. Monell v. New York City Dep’t of Soc. Serv436 U.S. 658, 690 (1978); thus, a

municipality may be sued if th@aintiff alleges that the municipality caused a constitutional tort

through a policy statement, ordinance, regulation, or decision officially adopted and promulgated

by the officers of the municipalitysee City of St. Louis v. Prapotné#85 U.S. 112 (1988). The
municipality may also be subject to liabilitiyits governmental custom causes a constitutional
violation. See Mone]l436 U.S. at 690-91. The plaintiffs heranust prove three elements to
prevail on theitMonell claims under section 1983: a policyregkan official policy or custom;
and violation of constitional rights resulting from the policy or custoRiotrowski v. City of
Houston 237 F.3d 567, 578 {5Cir. 2001).

Chief Lloyd testified as the 30(b)@)deponent for Yazoo City & the chief promulgates
the policies for the YCPD Jail and presents siacthe Board of Aldermen for approval. Chief
Lloyd further testified that the Board of Aldermesas the final policymaker for the YCPD Jail.
He later, however, testified that the chiefpolice acts as the finglolicy maker for the YCPD
Jail.

This court finds that Chief Lloyd was the firq@licymaker for Yano City regarding all

law enforcement decisions in Yazoo City, Mississifpee Moore v. City of ColumhuNo.

22 (b) Notice of the Deposition; Other Formal Requirements. [...]

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a party mas riaeme

deponent a public or private corporation, a partnership, an association, a governmental agency, or other

entity and must describe with reasonable particul#nigymatters for examination. The named organization

must then designate one or more officers, directors, or managing agents, or designate other persons wh

consent to testify on its behalf; and it may set ounth#ers on which each persdesignated will testify.

A subpoena must advise a nonparty organization of its duty to make this desighagompersons
designated must testify about information known reasonably available to the organization. This
paragraph (6) does not preclude a deposition by any other procedure allowed by these rules.

Fed. R. Civ. P. 30
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1:12CV50-DAS, 2012 WL 2562841, & (N.D. Miss. June 29, 2012) (“[T]he Chief of Police
[...] is held responsible for thgractices, policies, and customsaopolice department.”) (Citing
Taylor v. Town DeKalb, MissCiv. Action No. 4:06CV124TSL-LRA, 2009 WL 1748523, 4
(S.D. Miss. June 19, 2009) (lihg that under Mississippi Wa chief of police is final
policymaker vis-a-vis law enforcement); anassl CODEANN. § 21-21-%,

A municipality may subject itself to liality by failing to trainits officers in some
fashion which results in a constitutional inju@ity of Canton v. Harris489 U.S. 378, 390
(1989). To prevail on their “failuréo train theory” the plaintiffemust demonstrate: (1) that
Yazoo City's training procedas were inadequate, (2) that Yazoo City was deliberately
indifferent in adopting or enfoirrg its training policy, and (3) thalhe inadequate training policy
directly caused the constitutional violation in quest®e Zarnow v. Citgf Wichita Falls, Tex
614 F.3d 161, 170 (5th Cir. 2010).

Inadequacy of police training can [] alsovaeas the basis for municipal liability

under 8§ 1983, but only if the failure to train amounts to a deliberate indifference

to the rights of individuals who ate into contact with the polic€ity of Canton

v. Harris, 489 U.S. 378, 388 (1989). This cotwds held that if the training of

police officers meets state standards,dlean be no cause of action for a failure

to train absent a showing that “this leganimum of training was inadequate to
enable [the officers] to deal with thesual and recurringituations’ faced by

23 The marshal or chief of police shall be the chief law mefiment officer of the municipality and shall have control

and supervision of all police officers employed by said municipality. The marshal or chief of police shall be an ex
officio constable within the boundaries of the munidigaland he shall perform such other duties as shall be
required of him by proper ordinance. Before performing any of the duties dfibés the marshal or chief of police

shall give bond, with sufficient surety, to be payable, conditioned and approved as proviaedibyah amount to

be determined by the municipal governing authority (which shall be not less than Fifty Thousand Dollars
($50,000.00)). The premium upon said bond shall be paid from the municipal treasury. larshwlnor chief of

police shall fail to perform any of the duties of his office, it shall be the duty of the district attorney or county
attorney upon receiving tioe thereof to immediately file quo wanta proceedings against such official.

The provisions of this section shall be applicable to all municipalities of this state, whether operating under a code
charter, special charter, thre commission form of government, except in cases of conflict between the provisions o
this section and the provisions of the special charter of a municipality, or the law governing the commission form of
government, in which case of conflict the provisions ofgbecial charter or the stagstrelative to the commission

form of government shall control.

Miss. CODE. ANN. § 21-21-1 (West)
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jailers and peace officersBenavides v. County of Wils®b5 F.2d 968, 973 (5th
Cir.1992).

O'Neal v. City of San Antoni844 F. App'x 885, 888 (5th Cir. 2009).
Most recently, the Fifth Circuit has said:
When the official policymaker knows abaumisconduct yet allegedly fails to take
remedial action, this inéion arguably shows acquiescence to the misconduct
such that a jury could conclude that it represents official padBeg Duvall 631
F.3d at 208-09 (upholding ry finding that a county jail maintained an
unconstitutional condition where there was evidence that the county policymaker
knew of unconstitutional conditions ykgiiled to revise its policiesfzrandstaff v.
City of Borger 767 F.2d 161, 171 (5th Cir. 1985) (holding that, because the city
policymaker failed to change policies or to discipline or reprimand officials, the
jury was entitled to conclude that the complained-of practices were “accepted as
the way things are done and have been done in” that sdg)also Piotrowski

237 F.3d at 578 n.18 (explaining th@randstaff affirmed municipal liability
because a policymaker’s post-incident actions can ratify the prior misconduct).

Sanchez v. Young Cty., Tex856 F.3d 785, 793 (5th Cir. 2020).

This court must “consider compliance with state requirements as a factor counseling
against a ‘failure to train’ finding.Darden v. City of Fort Worth, Texa808 F. App'x 246, 249
(5th Cir. 2020) (QuotingZzarnow, 614 F.3d at 171)). In suppaot their motion for summary
judgment, the defendants provided this couithwecopies of the Stat of Mississippi Law
Enforcement Officer Standards and TrainingpfEssional Certificates for: Tillmon; Lloyd;
Banks; Harris; Dean; Thompson; and VanCleave. [Docket no. 98-13]. The defendants did not,
however, provide the State Mississippi Law Enforcement fficer Standardsand Training
Professional Certificates for either Jaco ongiston. During his deposition, Jaco testified that he
was a State of Mississippi certified law enforegmofficer. [Docket no. 98-6, P. 3-4]. Langston
did not testify regarding her possession or latka State of Mississippi Law Enforcement
Officer Standards and Trainifyofessional Certificate.

“[A] plaintiff must allege with specificity hova particular trainingprogram is defective.”

Dardenat 249 (QuotindRoberts v. City of ShreveppB897 F.3d 287, 293 (5th Cir. 2005)). In this
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lawsuitsub judice the plaintiffs have alleged that YazGity failed to train its law enforcement
officials to conduct medical screens when itesaare admitted to the Yazoo City Jail. The
plaintiffs argued that the individual officers all testified during their depositions that they did not
know about the existence of Yaz€ity’s policy that requiredhe booking officer to fill out a
medical receiving/screening foffnYazoo City’s policy states:

When a person is being boakmmto the jail, the bookingfficer will complete the

health screening portion die booking form, asking therastee if he or she has a

history of suicide attempts. A positive response and/or unusual behavior should be

immediately brought to thattention of the Chief.
[Docket no. 106-20, P. 16]. The various defendanttesiified that theylid not know about the
existence of the policy regarding medical screens. During Chief Lloyd’s 30(b)(6) deposition, for
example, the following exchange occurred:

Q. Okay. And | may have asked youstla minute ago, but did the Yazoo

City Police Department have a documeatled a Medical Screening Form that
they filled out for inmates being admitted to jail?

A. Not to my knowledge.

Q. Okay. Do you know why this poliacefers to the completion of medical
Screening Forms of inmates being admitted to jail if Yazoo City Police
Department had no such document?

A. No.

[Docket no. 106-22, PP. 6-7]. It is clear to thaud, from the record before it, that defendant
Yazoo City failed to follow its ow policies it had promulgated toqtect the rights of inmates at

the YCPD Jail.

244t is the responsibility of the admission/booking officerdurty to make certain that the following procedures are
followed without exception when an arrestee is broughthe jail by any law enforcement officer or any
transporting agent.

The jailer or booking officer will make certain that all necessary records are complete.
[[Medical screening forms

The booking officer/jailer will completéhe medical screening form whetherrat the arrestee will be placed in a
housing unit or released on bond.” [Docket no. 106-20, P. 8].

“At the time of admission to the jaikach inmate will have a medical recaiyiscreening form filled out by the
booking officer. The medical receivingfeening form will becoma permanent part of the inmate’s medical record
and will be available to medical professionals faige at any time.” [Docket no. 106-20, P. 15].
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Fifth Circuit precedent is clear thdonell liability may not attach to a municipality
merely because a city actor fails to follow the city’s pol8ge Longino v. Hinds County, Miss.
Ex rel. B.d of Sup'rs2014 WL 4545943 (S.D. Miss. Sept. 11, 2014) (Citiigers v.
Klevenhagen97 F.3d 91 (8 Cir. 1996)). United States DisttiCourt Judge Mickel P. Mills of
the Northern Districof Mississippi, inCooper v. Brownspoke on this subject:

It is, in the court's view, naln more likely to indicate #t the city may intend that

its policy be followed but that it has failéd be sufficiently diligent in ensuring

that such is the case. Clearly, allegatitivag a city adopted beneficial policies but
has failed to follow them sound in simpiegligence, not the sort of “deliberate
indifference” which the Supreme Court has required to be shown in cases where
municipalities are sought to be heldblia for the acts of their employees based
upon allegations of inadequateitring, supervision or hiringsee City of Canton

v. Harris, 489 U.S. 378, 109 S.Ct. 1197, 103 L.Ed.2d 412 (19B®ard of
Comm'rs of Bryan Cty. v. BrowB20 U.S. 397, 117 S.Ct. 1382, 137 L.Ed.2d 626
(1997).

Cooper v. Brown156 F. Supp. 3d 818, 830-31 (N.D. Miss. Aug. 10, 2010), aff'd in part, appeal
dismissed in part, 844 F.3d 517 (5th Cir. 2646)

The United States Fifth Circuit Court of Appeatsclarifying a failure to train claim, has
said:

If, in the light of the dutie assigned to specific offieor employees the need for
more or different training is so likely to result in the violation of constitutional
rights, the policymakers of a city can readdpde said to have been deliberately
indifferent to the need, for which the city may be held liable if the failure to
provide proper training, which may beewed as a city policy, actually causes
injury. [Cantor] at 390, 109 S.Ct. 1197. Tl@antonCourt emphasized that, for
liability to attach in this circumstance gtidentified deficiency in a city’s training
program must be closely related to the ultimate injldtyat 391, 109 S.Ct. 1197.

In other words, the focus must be om thdequacy of the training program in
relation to the tasks the particular offrs must perform, and it must be proven

2 The facts ofCooperare that Cooper fled on foot from the scena thffic stop for suspicion of driving under the
influence of an intoxicant. Cooper amaled himself in a nearby garbage.bihe initiating officer simultaneously

called for assistance over his policeicmand Officer Pressgrove responded with his K9 police dog. The K9
discovered Cooper in the garbage bin and subsequently attacked Cooper. It is unknown whether Officer Pressgrove
ordered the K9 to attack or whether the K9 attacked of her own accord. In either event, Cooper suffasitgeri
injuries from the K9's attack. The city had a K9 pylin place that Officer Pressaye failed to follow which

required the use of K9 units only where they are requdstele initiating unit or the on-scene supervisor where it

is determined that the crime involved is significant enough to warrant the deployment of the K9.
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that the identified deficiency in training actually caused the failure of the
employee or officer to perform his duty ctingionally, i.e., that the injury would
have been avoided had the employee hesgned under a program that was not
deficient in the identified respedtl.

Burge v. Parish of St. Tammary87 F.3d 452, 472 {5Cir. 1999).

In order to succeed at this stage, they @hust show that there is no genuine
dispute as to a material fact regardinyhether there was an inadequacy in the
City’s training policy; (2) whether the i§ was deliberately indifferent in its
adoption of that policy; or (3) whethéne inadequate tnaing policy directly
caused the constitutional violation allegedly suffered by [the decedent].

Darden v. City of Fort Worth, Texa808 F. App'x 246, 249 (5th Cir. 2020) (Citiggnders-
Burns v. City of Plano594 F.3d 366, 381 {5 Cir. 2010);Zarnow v. City of Wichita Fal|$514

F.3d 161, 170 (5th Cir. 2010)).

In limited circumstances, a local govermtie decision not to train certain
employees about their legal duty to avoidlating citizens' rights may rise to the
level of an official governmenpolicy for purposes of § 1983.Connick v.
Thompson 563 U.S. 51, 61, 131 S.C1350, 179 L.Ed.2d 417 (2011). “A
municipality's culpability for a deprivatioof rights is at itamost tenuous where a
claim turns on a failure to train.Id. To establish liability under § 1983, “a
municipality's failureto train its employees in alesant respect must amount to
deliberate indifference to the rights qfersons with wbm the untrained
employees come into contactltl. (internal alterationsand quotation marks
omitted). To establish deliberate indiffecenwith regard tdraining, a plaintiff
must show that policymakers were “@ttual or constructive notice that a
particular omission in their training program causes [municipal] employees to
violate citizens' constitutional rightdd.

Within the context of a failure to traiclaim, “[d]eliberate indifference can be
proven in two ways. First, plaintiffs canow that a pattern of similar incidents
put the municipality on notice that its training was producing unconstitutional
results.” Anderson v. MarshalCty., 637 Fed.Appx. 127, 134 (5th Cir.2016).
Accord, Kitchen v. Dallas Cty 759 F.3d 468, 484 (5th Cir.2014). Alternatively,
“plaintiffs can show that the ‘single dgident exception’ applies, in which case
proving a pattern is unnecessarl’ To qualify for the single incident exception,

a plaintiff must show “a constitutional violation would result as the highly
predictable consequence of artmaular failure to train.”ld., 759 F.3d at 484
(internal quotation marks omitted).

Riggins v. City of Indianola, Mississipdi96 F. Supp. 3d 681, 693 (N.D. Miss. 2016).
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[Plaintiff] need[s] to demonstrate thadpsent further training, it was “highly
predictable” that prison officialsvould be “confounded” by decisions about
whether to summon emergency medical cfPéaintiff] had to demonstrate that

this was “so predictable that failing toain the [prison officials] amounted to

conscious disregard” for a poiger's right to medical care.

Cardenas v. Lee Cty., Tex569 F. App'x 252, 258 {» Cir. 2014) (QuotingConnick v.
Thompson563 U.S. 51, 131 S.Ct. 1350, 1365 (2011)).

This court is persuaded that the parties hmesented a genuine dige as to whether the
constitutional violation allegy suffered by Williams was thtighly predictable” consequence
of Yazoo City’s failure to train its officers. Th#aintiffs herein have provided evidence to this
court from which this court could find that YazodyG failure to train its officers on the use of
medical screening forms sounds in something more than singligeree. The failure of Yazoo
City to train its officers in the use of its medi screening forms befoeemission of inmates to
its jail, based upon the facts before this cooailld have contributed to Williams’ death. A
finder of fact must determine whether thiduee amounts to the deliberate indifference which
would subject Yazoo City to liability.

Plaintiffs’ failure to traintheory also proposes a secondfedent, but related basis for
municipal liability: that the Cityshould have provided adequate medical training to the officers
involved in the arrest/detention of Williams, whimedical training would have caused them to
recognize the emergency predicament enveloping Williams.

The Fifth Circuit Court of Appeals has spoken of this theory:

It is one thing to requira municipality to train itpolice officers to recognize and

not ignore obvious medical needs oftaieees with known, demonstrable, and

serious [medical issues]. It is quite another to require as a constitutional minimum

that a municipality train it®fficers to medically screeeach pretrial detainee so

that the officers will unerringly detectgsous medical needs]. The latter requires

the skills of an experienced medicatofessional [], an ability beyond that
required of the average police officer by the due process clause.
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Burns v. City of Galveston, T.e®05 F.2d 100, 104 (5th Cir. 1990).

This court is aware that failure to train claims poses a high hurtle for plaintiffs to
surmount.See Brumfield v. Hollinss51 F.3d 322 (5 Cir. 2008) (holding tht defendants were
due qualified immunity on plaintiffs’ failure to train claims where: decedent was intoxicated
when he was booked; decedent asked for twtligh was denied; and decedent hung himself
after the denial of helpBee also Brown v. Callaha&23 F.3d 249 (8 Cir. 2010) (finding no
“deliberate indifference” where: decedent imed intake nurse of his medical conditions;
vomited blood during his confinement; did notvhaaccess to his medicine; and died while in
custody);Bush v. LaFourche Parish Counci012 WL 258596 (E.D. La. Jan. 26, 2012) (finding
the defendants were not deliberately indifferaritere: officers conducted a medical screen
within 72 hours of his booking; aBMT conducted a preliminamnedical screen when he was
arrested; and decedent committed suicide while in custody). At this time during these
proceedings, this court it called upon to make credibility téeminations. This court, instead,
must determine whether the parties/e presented genuine disputésnaterial facthat should
be presented to the ultimate finder of fact. This court concludes that the parties have done so.

This court is persuaded that Yazoo City’s failure to train its officers in its own policies
presents a genuine dispute taswhether the constitutionaliolation allegedly suffered by
Williams was the “highly predictable” consequence of Yazoo City’s failure to train its own
officers. Plaintiffs’ proof when viewed in thikght most favorable to them, creates several
disputes of material fact about whether the jail hde &actopolicy of inadequately training and
supervising its employees aboutintaining proper medical cafer the inmates of the jail.

This court now turns to the remaining defendants. Since all of them raise the defense of

qualified immunity, the court Wibegin with that concept.
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IX.  QUALIFIED IMMUNITY

Quialified immunity shields government officsalrom civil liability if their conduct does
not violate a clearly established constitutionghtiof which a reasonable person would have
known. Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). Qualified immunity is not just
immunity from judgment, but rather isimunity from #l aspects of suitJlacquez v. Procunier
801 F.2d 789, 791 (5th Cir. 1986). To avoid dismist&d, plaintiff mustassert specific facts
which, if true, would defeat qualified immunitWicks v. Mississippi 8te Employment Serys
41 F.3d 991, 994-997 (5th Cir. 1995), cert. denied, 515 U.S. 1131, 132 L.Ed.2d 809 (1995).

A qualified immunity defense alters thsual summary judgment burden of proof.

See Michalik v. Hermanm22 F.3d 252, 262 (5th Cir.2005). Once an official

pleads the defense, the burden then shiftshe plaintiff, who must rebut the

defense by establishing a genufaet issue as to whether the official's allegedly

wrongful conduct violated ehrly established lawld. The plaintiff bears the

burden of negating qualified immunitid., but all inferences are drawn in his
favor.

The qualified immunity defense has tyoongs: whether awfficial's conduct
violated a constitutional right of the plaintiff; and whether the right was clearly
established at thentie of the violationManis v. Lawson585 F.3d 839, 843 (5th
Cir.2009).

Brown v. Callahan623 F.3d 249, 253 (5th Cir. 2010).

When determining whether qualified immunity applicable, courts consider “only the
facts that were knowable tthe defendant officers.White v. Pauly 137 S. Ct. 548, 550
(2017)(CitingKingsley v. Hendricksqrb76 U. S. _ , | 135 S. Ct. 2466; 192 L. Ed. 2d 416,
428 (2015)). To show a violation afclearly established rightné thus overcome the defense of
qualified immunity, there must exist a previocesse wherein “an officer acting under similar
circumstances” was held to haveoleited the United States Constitutidd. at 552. In other
words, “in the light of pre-existing fathe unlawfulness must be appareid,’(Citing Anderson

v. Creighton 483 U.S. 635, 107 S.Ct. 3034 (1987)).
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a. Unlawful Arrest

“The Fourth Amendme#ft requires that an arrest bepported by a properly issued arrest
warrant or probable causeGlenn v. City of Tyler242 F.3d 307, 313 (5th Cir. 200kge also
Fields v. City of South Houston, Te822 F.2d 1183, 1189 (5th Cir. 1991) (“there is no cause of
action for false arrest under sea 1983 unless the arresting offr lacked probable cause.”).

This lawsuitsub judicedoes not present this court with @amest warrant. This court must
determine, therefore, whether the officers possessed probable cause to arrest Williams — and if
they possessed probable cause, for what criminal charge could the officers arrest Williams.
Probable cause depends on “the assessment ofbilitids in particular factual contexts” and
cannot be “reduced to @at set of legal rulesFields 922 F.2d at 1189.

YCPD officers arrested Williams for simpéssault — domestic violence in violation of

Mississippi Code § 97-327 Under Mississippi law, thischarge is characterized as a

26 The right of the people to be secure in their perdomisses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall issue, but upon probable caused syppmath or
affirmation, and particularly desbing the place to be searched, arelflrsons or things to be seized.

U.S. Const. amend. IV

27(1)(a) A person is guilty of simple assault if he
(i) attempts to cause or purposely, knowingly or recklessly causes bodily injury to another;
(ii) negligently causes bodily injury to another with a deadly weapon or other means dikely t
produce death or serious bodily harm; or

(iii) attempts by physical menace to put anotimefear of imminent serious bodily harm; and,
upon conviction, he shall be punished by a fine of not more than Five Hunditacs % 500.00)
or by imprisonment in the county jail for not more than six (6) months, or both.

(b) However, a person convicted of simple assault @mynof the persons listed in subsection (14) of this
section under the circumstances enunegrét subsection (14) shall be punished by a fine of not more than
One Thousand Dollars ($ 1,000.00) or by imprisonment for not more than five (5)ordaot;.

(3) (a) When the offense is committed against a currefororer spouse of the defendant or a child of that person,

a person living as a spouse or who formerly lived as a spouse with the defendant or a child of that person, a pare
grandparent, child, grandchild or someone similarly situated to the defendant, a person who has a farmant or
dating relationship with the defendant, or a person witbmvthe defendant has had a biological or legally adopted
child, a person is guilty of simple domestic violence who:

(i) Attempts to cause or purposely, knowingly or recklessly causes bodily injury to another;

(i) Negligently causes bodily injury to another with a deadly weapon or other means likely to
produce death or serious bodily harm; or

(i) Attempts by physical menace to put another in feamafiinent serious bodily harm.
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misdemeanor/felony, a felony when the assaufiepetrated in one divo ways: where the
perpetrator has been convicted of domestic viodeat least two (2) times in the past seven (7)
years; or where the perpetrator commits anulisby “(i) [attempting]to cause serious bodily
injury to another, or causes such amury purposely, knowingly or recklessly under
circumstances manifesting extreme indifferencéhtovalue of human life; (ii) [attempting] to
cause or purposely or knowingly causes bodilyrinfio another with a deadly weapon or other
means likely to produce death or serious bodilgnhaor (iii) [by stranding, or attempting] to
strangle another.” Ms. CoDE. ANN. § 97-3-7 (West). In order teuostitute domestic violence in
Mississippi, the proscribed aatsust be committed against “arcent or former spouse of the
defendant or a child of that r®®n, a person living as a spousevbio formerly lived as a spouse
with the defendant or a child tfat person, a parent, grandparehi|d, grandchild or someone
similarly situated to the defendant, a person Wase a current or former dating relationship with
the defendant, or a person with whom the defendant has had a biological or legally adopted
child.” Miss. CoDE. ANN. § 97-3-7 (West).

Since Lavina and Williams were in a dating relationship and his acts were against a
person with whom defendant had a biologald, Williams faced a misdemeanor charge.

The elements of simple assault — domegitidence require proof of the following: that
Williams “had committed simple assault by ‘posely, or knowingly or recklessly causing
bodily injury to [someone covered in the statute].’ striking [that peson]; ‘who has a current
or former dating relationship with the defendant .’ [or a person with whom defendant had a
biological child] Miss. Code Ann. § 97-3-7(3Mills v. City of Water Valley66 So. 3d 193, 195

(Miss. App. 2011).

Upon conviction, the defendant shall be punished by a fine of not more than Five Hundred Dollar®@$&tby
imprisonment in the county jail for not more than six (6) months, or both.

Miss. Code Ann. § 97-3-7 (Lexis Advance through the 2017 Regular and 1st Extraordinary Sessions)

37



The relevant facts as presented by the parties in this lawshitjudice show the
following: Williams and Lavina had argued abMiilliams’ affair with a female co-employee;
Lavina blared her suspicion; Williams dedi the accusation, although Williams’ mother,
Donnie, confirmed the actuality of the affair later in her deposition; during that argument,
Williams supposedly struck Lavina multiple times on her body; Lavina had marks on her body,
supposedly from Williams hitting her; Lavinarstk Williams; Lavina’s relatives arrived and
intervened; Lavina’s cousin called law enforcet@nreport the attack; four (4) YCPD officers
went to Williams’ residence to investigate; those officers observed signs which persuaded them
that Williams was intoxicated; Lavina told thdioérs that Williams had assaulted her; Williams
admitted he had struck Lavina; and after their investigation concluded, YCPD officers placed
Williams under arrest for simple assault — domestic violence.

This court is persuaded that the officers possessed probable cause to arrest Williams for
simple assault — domestic violence. Furthamem in their response in opposition to the
defendants’ motion for summarydgment, the plaintiffs haveooceded their unlawful arrest
claim?® [Docket no. 31]. Accordingly, this courtnfis that the defendants are entitled to
summary judgment on the plaintiff's claim ineth complaint accusing the police officers of
unlawful arrest.

b. Excessive Force

To succeed on their excessive force claim,@ié must establish “(1) an injury (2)
which resulted directly and only from the use atthat was clearly excessive to the need and
(3) the force used was objectively unreasonalimbddson v. City of Corpus Chris202 F.3d

730, 740 (5th Cir. 2000). “The calculus of reasonableness must embody allowance for the fact

2811l. PLAINTIFFS WITHDRAW THEIR UNLAWFUL ARREST CLAIM
3.53 Plaintiffs withdrawal has no effemt other claims against Officer Harris.
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that police officers are often forced to makéitsgecond judgments—in circumstances that are
tense, uncertain, and rapidly evolving—about the amofifarce that is necessary in a particular
situation.”Cass v. City of Abilen&14 F.3d 721, 731 (5th Cir. 2016).

Whether the force used was objectively unreasonable depends on the facts and

circumstances of the particular case arduites 1) the severity of the crime, 2)

whether the suspect posed an immediateathto the safety of the officer or

others and 3) whether the plaintiff wagiaely resisting arrest or was attempting

to evade arrestGutierrez v. City of San Antonid39 F. 3d 441, 447 (5th Cir.

1998). The reasonableness of a particulae of force is judged from the

perspective of a reasonable officertba scene, ratherdh 20/20 hindsightd. If

the law did not put the fficer on notice that hizonduct would clearly be

unlawful, summary judgment based upon liigal immunity is appropriateHill

v. Carroll County, Mississipp#67 F. Supp. 2d 696, 702 (N.D. Miss. 2006).

Brister v. Walthall Cty. Sheriff Deputie®No. 2:05cv2045KS-MTP, 2007 U.S. Dist. LEXIS
56262, at *24-25 (S.D. Miss. Aug. 1, 2007).

The undisputed facts of this lawsuit ateat YCPD officers responded to Williams’
house to investigate a domestic violence altercation; that Williams admitted he had committed
domestic violence on Lavina; that Williams wasested by YCPD officers who attempted to
escort Williams to their patrol car; that Williams was intoxicated, having earlier consumed an
alcoholic beverage; that Williams dpen resisting arrest making it difficult for the officers to gain
control over him to escort him to the police cruiged place him therein; that Lt. Harris sprayed
Williams on the shoulder with a one second bursha€e in order to regasompliance; and that
immediately thereafter Williams obeyed the commands of the officers.

The plaintiffs have provided no evidence tstbourt of an injury sustained by Williams
as a result of the applicatiaf the mace spray. Even so, thdgth Circuit has found that the
application of mace causes onlg@amimimusnjury:

Bradshaw alleged that the district coabused its discretion in dismissing his

claim that Norwood used excessive foagminst him; he alleged that Norwood
sprayed him with mace when he refused to accept his new cell assignment
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because he did not want to live withwéite inmate. Bradshaw alleged that he

suffered burning eyes and skin for appmately 24 hours, twitching of his eyes,

blurred vision, irritation of his nose antiroat, blistering of his skin, rapid
heartbeat, mental anguish, shock and &saa result of the use of mace. He has

not shown that he suffered more thatkeaminimisinjury or that the force used by

Norwood was objectively unreasdn@ under the circumstancesee Williams v.

Bramer, 180 F.3d 699, 703, clarified on reh’g, 186 F.3d 633, 634 (5th Cir.1999);

Ikerd v. Blair, 101 F.3d 430, 433-34 (5th Cir.1996).

Bradshaw v. Unknown Lieutenad8 F. App'x 106 (5th Cir. 2002). “The injury must be more
than ade minimisinjury and must be evaluated in tbentext in which the force was deployed.”
Glenn v. City of Tyler242 F.3d 307, 314 (5th Cir. 2001).

This court is persuaded that the plaintsigh judicesimilarly have failed to meet their
burden in showing that Williams suffered an myjuor that the force used by Lt. Harris was
objectively unreasonable. Accordingly, this cdurts that the defendasitmotion for summary
judgment on the plaintiffs’ claims for excessieece is well taken and must be granted.

c. Denial of Medical Care

The Fourteenth Amendment requires a statprtwide for the “basic human needs” of
pretrial detainees, including the right to adequate medical $aeeHare v. City of Corintv4
F.3d 633, 639 (5th Cir. 1996) (en banc). To esthldislenial of medical care, a detainee must
show that the government official acted with detate indifference to fiserious medical needs.
Id. at 647-48. As stated above, deliberate indiffeeemeans that (1) officials were “aware of
facts from which an inference aubstantial risk of seriousarm could be drawn; (2) the
official[s] actually drewthat inference; and (3) the officidl[sesponse indicates the official[s]
subjectively intended that harm occuffiompson v. Upshur Count®45 F.3d 447, 458-59 (5th
Cir. 2001) (emphasis added). “Alljafficial is delibemately indifferent to an inmate’s medical

needs and suicide prevention needgiatation of the inmate’s constitional rights if the official

was subjectively aware of the risk and disregartie risk by failing to take reasonable measures
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to abate it."Estate of Stacks v. Prentiss Cnty., Mi&013 WL 1124395, *4 (N.D. Miss. Mar. 18,
2013). “Deliberate indifference is axtremely high standard to meeDdmino v. Tex. Dep't of
Criminal Justice 239 F.3d 752, 756 (5th Cir. 2001). Mere negligence on the part of prison
officials is insufficientHare, 74 F.3d at 645—-46.

i. Jailer Langston

The undisputed facts as related to Jallangston are as follows: Langston was not
present when Williams was booked into the jail; Harris informed Langston that Williams was
intoxicated; no officer informed Langston theilliams had medical issues; inmates Diew,
Cheatham, and Parker allege that Williams thlem he needed medical attention; and Langston
had some contact with the detainees to ask them to calm down.

The disputed facts as relates to Jailer Langston are as follows: inmates Diew, Cheatham,
and Parker allege that they banged on theveals for approximately two (2) to three (3) hours,
which Langston says never happened; Diew, Cheathad Parker allege that the jail cells had
intercoms which Langston refutes, saying that the cells, at the time, did not; Diew, Cheatham,
and Parker allege that they told Langstibvat Williams needed medical attention, which
Langston refutes by saying the detainees wekengser if they could use the phone; Diew,
Cheatham, and Parker allege that Langston tteédh she could not open the cell for Williams
until the Lieutenant arrived back at the jail, which allegation Langston denies; and Langston says
that she conducted hourly cethecks, which Diew, Cheatham, and Parker allege never
happened.

This court finds there are numerous genuineudespof material facvhich would impact
on a determination whether Langston acted wittbdeate indifference withespect to Williams’

medical needs. Accordingly, this court, in oleettie to the mandates of Rule 56 of the Federal
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Rules of Civil Procedure, denies the matifor summary judgment as to Langston on the
plaintiffs’ claims for denial of medical care.
ii. Other Officers

Were this court to assess defendants’ motion for summary judgment relative to the other
officers based solely upon their carud at the scene of the arrdsiis court would grant to them
summary judgment. They knew that Williams hae attacked by Calvin Smith and that Calvin
Smith had struck Williams in the side wigome metal object. Officer Dean had checked
Williams’ side and did not observe any injulilliams appeared intoxicated, so all of the
officers on the scene reasoned that Williammiduct was manifested kajlcohol. The officers
did not know that Williams might bleed interiyafrom the Calvin Smith-inflicted injury.

The night’'s/early morning affair did not etftere, however. Once tte police station, in
spite of YCPD jail written paty, none of the officers filledut a medical screening form;
Williams’ mother says she informed Lt. Harristli[Williams] had a condition with his platelets
being low and if he gdturt physically in any kind of way, thais blood wouldrt clot, that his
blood would just bleeds(c), he would just bleed”; Williams’ sister echoed those statements and
added that “he could die”; Williams’ mother testified at her deposition that Officer Banks said
that Williams had passed out in the patrol oarthe way to the police department. Further,
according to inmates Parker, Diew, and Cheatham, two officers had dragged Williams down the
jail hallway while Williams was alternatively asking for medical treatment or his medicine and
the officers ignored Williams’ requests.

Yet, none of the officers present, Lt. Harfdficer Dean, Officer Banks, Officer Jaco, or
Officer VanCleve did anything. N&iér one took any steps to verify or refute the statements of

Williams’ mother and sister. Neither officer, dhis record, even walked the few steps to
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Williams’ cell physically to observe him, or fuestion him about hisedical condition. And,
further, on this record, neither officer even segtgd taking Williams to a hospital, or alerting
some medical personnel of the mentioned danger.

Based on the relevant, undisputed facts dhdee officers, and the disputed facts which
at trial might be resolved in plaintiffs’ favor, this court finds that the plaintiffs have presented
enough competent evidence to this court to survive summary judgbrettie record before this
court, the officers possessed enough informatmrconclude that Williams may have been
seriously injured and that he might be bleedingrimally. Moreover, they were aware, taking all
factual disputes in a light most favorable te thaintiffs, that Williams had requested medical
attention and/or asked for his dieation. This court is aware thatconflict exiss between the
inmates and Williams’ mother on this point. She says Williams had stopped taking medication,
while the inmates say he was asking for higlicegion. Their testimonyauld be reconciled if
Williams simply recognized a need for the disttnued medication and wanted his mother to
bring such to the jail. This court concludes that, on tkmomd, summary judgment is not
appropriate here.

X. MISSISSIPPI STATE LAW TORT CLAIMS

The plaintiffs have asserted claims for timeentional torts of ssault, battery, and
intentional infliction of emotional distress agsi the officers in their individual capacity. A
claim against an officer in his/her individual eafty means, if successful, the plaintiffs would
be entitled to damages from the mesf the individual defendants.

The defendants first attack piéifs’ intentional tort statéaw claims, arguing that these

claims all fail as a matter of law. Since, the plaintiffs say that they have presented evidence
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sufficient to allow them to present their casetury for a factual determination on the merits,
this court must examine these claims under the jurisprudential spotlight of Rule 56.

The plaintiffs have also agsed claims sounding in negégce: simple negligence; and
negligent infliction of emotional distress. The defants say that the plaintiffs’ tort law claims
sounding in negligence, too, all faik a matter of law. The plaiffi¢ again say that they have
presented evidence sufficient to allow them pieesent their case to a jury for a factual
determination on the merits. The arguntseof both sides are studied below.

a. Notice Requirement of the Mississippi Tort Claims Act

The defendants say the plaintiffs and intervenors failed to comply with the notice

requirements of the Mississippi Tort ClaimstAxy failing to serve notice on the Yazoo City

Clerk’'s Office of their lawsuitllegations as required by 84 Cobe ANN. § 11-46-1%°. The

29 (1) After all procedures within a gernmental entity have been exhausted, any person having a claim under this
chapter shall proceed as he might in any action at law or in equity, except that at least ninety (B6jodays
instituting suit, the person must file a notice of claiithwhe chief executive officer of the governmental entity.

(2)(a) Service of notice of claim shall be made as follows:
(i) For local governments:
1. If the governmental entity is a county, then upon the chancery clerk of the county sued;
2. If the governmental entity is a municipality, then upon the city clerk.

(i) If the governmental entity to be sued is atstentity as defined in Section 11-46-1(j), or is a
political subdivision other than a county or municipality, service of notice of claim shall be had
only upon that entity's or political subdivision's chief executive officer. The chief executive officer
of a governmental entity participating in a plan administered by the board pursuant to Section 11-
46-7(3) shall notif the board of any claims filed withfive (5) days after receipt thereof.

(b) Every notice of claim shall:
(i) Be in writing;
(i) Be delivered in person or by resggred or certified United States mail; and

(iii) Contain a short and plain statement of the facts upon which the claim is based, including the
circumstances which brought alhdhe injury, the extent of ¢hinjury, the time and place the
injury occurred, the names of all persons known to be involved, the amount of money damages
sought, and the residence of the person makingléim at the time of the injury and at the time

of filing the notice.

(3)(a) All actions brought under this chapter shall be conwed within one (1) year next after the date of the
tortious, wrongful or otherwise actionable conduct on which the liability phase of the action is based, and not after,
except that filing a notice of claim within the required one-year period will toll the statute of limitations for ninety-
five (95) days from the date the chief executive officer of the state entity or the chief executive officer or other
statutorily designated official of a political subdivision receives the notice of claim.
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plaintiffs counter thathey filed a Notice of Gim Letter in compliance ih the Mississippi Tort
Claims Act on March 11, 2015, although thiebtice was not fild prior to suit.

The salient facts are as follows: the plaintifitéd their initial complaint in this federal
forum on February 17, 2015. One (1) month later March 11, 2015, the pHdiffs filed their
Notice of Claim Letter with the Yazoo City CleskOffice. Plaintiffs tien waited ninety (90)
days before filing their amended complainlin§ same on June 11, 2015. Their first complaint
alleged that Williams had died during the night/early morning hours of May 18 — 19, 2014, and
that the improper, unconstitutional actions of various Yazoo City Police Officers were the basis
of the complaint's demand for a finding of liability and damages. The original complaint
contained no state law causes of action govebyetie Mississippi Tort Claims Act; instead the
plaintiffs asserted only groundsrfielief under Title 42 U.S.C. § 1983.

The defendants reply that th®aintiffs offer no authority to support the plaintiffs’
position that they may file a notice of claim é&ton state law causes of action after a lawsuit
already had been filed allegirgplely federal claims. Say defants, “[tjhe purpose of the

[Mississippi Tort Claims Act’'s]notice requirement is to infim governmental entities of a

(b) No action whatsoever may be ntained by the claimant until theaginant receives a notice of denial

of claim or the tolling period expires, whichever comes first, after which the claimant has an additional
ninety (90) days to file suit; failure to file withithe time allowed is an absolute bar to any further
proceedings under this chapter.

(c) All notices of denial of claim shall be served by governmental entities upon claimants by certified mail,
return receipt requested, only.

(d)() To determine the running of limitations periods under this chapter, service of any notice of claim or
notice of denial of claim is effective upon deliverythg methods statutorily dgsiated in this chapter.

(i) The limitations period provided in this semi controls and shall be exclusive in all actions
subject to and brought under the provisions @ thapter, notwithstanding the nature of the
claim, the label or other characterization the claimant may use to describe it, or the provisions of
any other statute of limitations that would otherwise govern the type of clairgairtiesory if it

were not subject to or brought under the provisions of this chapter.

(4) From and after April 1, 1993, if any person entitledbiimg any action under this chapter shall, at the time at
which the cause of action accrued, be under the disabflitpfancy or unsoundness of mind, he may bring the
action within the time allowed in this section after his digsishall be removed as provided by law. The savings in
favor of persons under disability of unsoundness of miatl shver extend longer than twenty-one (21) years.

Miss. CODE. ANN. § 11-46-11 (West)
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potential future lawsuit, and to ‘encouragerective action’.” [Dockeno. 111, P. 13] (Citations
omitted).

This court is persuaded thatetblaintiffs have complied witthe spirit of the Mississippi
Tort Claims Act’s notice requiremé When they filed their Notice of Claim Letter with the City
on March 11, 2015, the plaintiffsiotice fell within the timefime envisioned by the MCTA.
Further, the plaintiffs waited until after the epgtion of the ninety (90) day period required by
the MCTA before amending their complaiotadd the state law causes of action.

The plaintiffs’ Notice of Claim Letter [Dcket no. 106-24] placed Yazoo City on notice
for almost all the state law claims they allége their Third Amende@omplaint. [Docket no.
93]. Specifically, the plaintiffsNotice of Claim Letter states:

The claims against the aforementionedvidlials and entitiemclude, but are not
limited to the following:

Assault

Battery

Intentional infliction of emotional distress

Negligent infliction of emotional distress

False imprisonment

Failure to provide medical care

Gross negligence in failure to provide medical care

General negligence

Wrongful Death (State and Federal)

Excessive Force

Violation of State Constitutional rights

Failure to train officer and employeea how to respond to emergency medical
situations

Failure to have policy on how tosgond to emergency medical situations
Failure to discipline

Failure supervise

Failure to have an adequate poliocg how to respond to emergency medical
situations

Loss of consortium

Deprivation of Constitutional Rights

Violations of Due Process
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[Docket no. 106-24, P. 4]. This caunotes that the plaintiffs dinot assert that any of the
defendants should be on noticaattithey would be liable forither intentional infliction of
emotional distress based on bystmngecovery, or for negligemfliction of emotional distress
based on bystander recovery.

This court finds, therefore, that the plaffstifailed to place thelefendants on notice of
their intent to pursue intentional infliction eMmotional distress based on bystander recovery or
negligent infliction of emotional distress basewl bystander recovery. It is, accordingly, this
court’s finding that the mandates of the MCTA ha# been satisfied as to these specific two
claims of the plaintiffs.

In summary, this court is not persuaded by tlefendants’ argument that the plaintiffs
failed to comply with the MCTA'’s notice requiremt as to the other state law causes of action
in their Third Amended Complaint. Accordinglthis court denies thdefendants’ motion for
summary judgment based on this argument as dopthintiffs’ state law claims for: assault;
battery; negligent infliction of emotional dist and negligence. The court now will address
these claims.

b. Assault and Battery Claims

The plaintiffs’ state law claims for batteland assault are similarly positioned: both
require proof of some basic elements, whilddrg requires proof of an additional element.

Assault and battery are intentional torssault occurs where a person (1) acts

intending to cause a harmful or offeresicontact with another person or an

imminent apprehension of &u contact and (2) the othperson is put in such a

state of imminent apprehensiddorgan v. Greenwaldt786 So.2d 1037, 1043

(Miss. 2001). Battery requires an atilohial element that the contact actually

occurs. Id. “An intentional tort is an aet intentional behavior designed to bring
about the injury.’Stevens v. FMC Corp515 So. 2d 928 (Miss. 1987).
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Guiher v. NewcombNo. 1:07-cv-691-JMR-JMR, 2008 U.Bist. LEXIS 77732, at *11 (S.D.

Miss. Oct. 3, 2008). Assault and battery both require the defendant to have acted with intention
to cause a harmful or offensive contact with arotperson. “[l]n effectuang an arrest, a police
officer ‘may exert such physical force as is necessary to effect the arrest by overcoming the
resistance he encountersWallace v. HarberNo. 91-7309, 1993 U.S. App. LEXIS 38559, at

*10 (5th Cir. Mar. 19, 1993)guoting Holland v. Martin214 Miss. 1, 9, 56 So. 2d 398, 400
(1952)). Law enforcement, inffectuating an arrest, certainiytend to cause contact with
another person for the purpose of arresting qanson for that offender’s illegal action. This
contact, however, under these facts, does not ithirwthe purview of tk intentional torts of
assault and battery.

The plaintiffs argue that the use of mace/Milliams by Lt. Harris constituted assault and
battery. As discussegliprain Section IX(b), the evidencelsmitted by the parties in this matter
indicate that Williams was actively resisting whiein Harris applied the mace, an application,
which under the evidence submitted to this coappears justified and reasonable. This court,
thus, is unpersuaded that Lt. i’ application of the one-send spray of mace to a resistant
Williams’ shoulder constitutkassault and battery.

Accordingly, this court finds that the fé@adants should be granted summary judgment in
their favor on the plaintiffs’ statlaw claims for the intentional torts of assault and battery.

c. Negligence Claims

In their Third Amended Complaint, the pitiffs have also alleged negligence based on
two (2) theories: that the defendants denied medical care to Williams; and that the defendants
negligently “dragg[ed] and mac[ed] Williams while handcuffs. To prevail on their claim for

negligence the plaintiffs would have to provettthe defendants owed Williams a duty; that the
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defendants breached that duty; that the defendargach of the duty of care was the proximate
cause of an injury to Williams; and damag8se Mladineo v. Schmjd2 So0.3d 1154, 1162
(Miss. 2010).

As an initial matter, this court finds ah the individual defendants cannot be held
personally liable for any negligence allegedly committed by them while they are acting in the
normal course of their duties as employees of the municipality.

(2) An employee may be joined in an action against a governmental entity in a

representative capacity ifehact or omission complained of is one for which the

governmental entity may be liable, bob employee shall be held personally

liable for acts or omissions occurring within the course and scope of the

employee's duties. For the purposes @ tthapter an employee shall not be

considered as acting within the courard scope of hiemployment and a

governmental entity shall nbe liable or be considereéd have waived immunity

for any conduct of its employee if dhemployee’s conduatonstituted fraud,

malice, libel, slander, defamati or any criminal offense.

Miss. Code Ann. § 11-46-7.
(1) A governmental entity and its employeeting within the ourse and scope of
their employment or duties shall not be liable for any claim: ]
(c) Arising out of any act or omigsi of an employee of a governmental
entity engaged in the performance @xecution of duties or activities
relating to police or fire protectioanless the employee acted in reckless
disregard of the safety and welldbg of any person not engaged in
criminal activity atthe time of injury;
Miss. Code. Ann. § 11-46-9 (West).

The plaintiffs have not alleged that anytbg individual officer'sconduct constituted
“fraud, malice, libel, slander, defamation or amyninal offense.” They have, however, claimed
that the individual defendants committed mttenal torts, whictthis court discusseslipra

The plaintiffs have provided this courtittv ample evidence of genuine disputes of

material fact that would indita that the officers in questiacted with “reckless disregard for

the safety and well-being” of Williams. Thisourt relies upon the coust’earlier discussion
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whether the officers acted with deliberate ffedence to Williams’ medical needs. Accordingly,
this court finds that the negligence claims adatihs individual defendants: Lt. Harris; Officer
Dean; Officer Banks; Officer Jacan@ Officer VanCleve shall stand.

This court has already addressed the pféshtlaim about the defendants’ use of mace
on Williams in the context of intdional torts. The plaintiffs’ @im for negligence stands in a
different posture. As courts in the Fif€ircuit Court of Appeals have held:

[Illn a case involving allegations of unlaw arrest and ass#é brought against a

police officer, the court held that languaigethe complaint alleging negligence

was “of no moment” because the compldstates a claim generically akin to a

common law assault and battergity of Mound Bayou v. Johnsob62 So. 2d

1212, 1215 (Miss. 1990%ee also Childers v. Beaver Dam Plantation,,|860

F. Supp. 331, 334 (N.D. Miss. 1973) avidGee v. Willbros Consirus, L.L.C.,

No. 5:11cv80DCB-JMR, 2011 U.S. DidtEXIS 148469, 2011 WL 6781434 at

*2 (S.D. Miss. Dec. 27, 2011)
Maas v. City of Ocean Springllo. 1:11-CV-287-LG-RHW, 201P).S. Dist. LEXIS 92696, at
*8 (S.D. Miss. July 5, 2012). This court, therefpiis persuaded that the plaintiffs cannot
maintain their claim for negligence based oe #épplication of mace spray to Williams during
his arrest.

This court must next addrege plaintiffs’ claim for the ndggent denial of medical care.
The plaintiffs’ claim is that when the defendants placed Williams in custody, they should have
provided medical care for his int@inliver injury that was noteadily apparent. The plaintiffs
say that Williams and/or his mother informed the officers that Williams was experiencing
complications from Lavina’s brother striking Williamsthe side with a mal object: that injury
may or may not have caused Williams to begin bleeding internally from his liver. The court
notes that the plaintiffs have provided no expétness to explain how Williams’ liver injury

caused his death or how being struck in the salesed Williams’ liver disease to start bleeding

internally. Plaintiffs, however, pot to the autopsy report whicates that that Williams, a 24
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year-old, had a past medical history of hepatichosis and pancytopenia. Plaintiffs say this
language is enough to allege that Williams diédhatural causes relat¢o “complications of
hepatic cirrhosis.”

The evidence before this court is: LavimalaVilliams fought that eaning; Calvin struck
Williams with a metal object before YCPD daféirs arrived on the scene; Lavina did not know
what Williams’ liver disease entailed or hatvcould impact him; Williams never told the
officers that he had cirrhosis of the liver; Williamas intoxicated and that he was acting as if he
was intoxicated; Officer Dean checked Williams for injury after finding out Williams had been
struck with a metal object and observed rjarinto Williams; Sgt. Thompson booked Williams
into the jail but failed to fill out the medical seréng form in violation of YCPD policy; Donnie
did not know how or where Williams was injured, only that he had been struck with a pipe; and
that Donnie and Williams’ sister both informéuk officers at the station that Williams had a
medical condition, telling the offers that “he could die” from arnal bleeding. Finally, inmates
Parker, Diew, and Cheatham, testified that two officers dragged Williams down the jail hallway
while Williams was alternatively asking for medl treatment or for his medicine and the
officers ignored Williams’ requests. Accordinglsince the officers knew of Williams’ injury;
learned from his family how seriotisat injury could be; took no steps to investigate the veracity
of the danger, neither by checking on Williams, nor even speaking with him, this court finds that
plaintiffs’ claim for denial of medial care survives summary judgment.

d. Negligent Infliction oEmotional Distress
This court finds, for the same reasons statgora that Mississippi jurisprudence does

not allow negligence claims against individual offic&eeSection IV (d)(iii)
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This court must next determine whethesizéo City, Mississippi can be held liable for
negligent infliction of emotional distressMississippi law provides protection for law
enforcement officers and the governmental entities for which they work in the normal execution
of their duties.

(1) A governmental entity and its employees acting within the course and scope

of their employment or duties shall not be liable for any claim:

(c) Arising out of any act or omission of an employee of a governmental
entity engaged in the performance execution of duties or activities
relating to police or fire protectioanless the employee acted in reckless
disregard of the safety and wellibg of any person not engaged in
criminal activity atthe time of injury;

Miss. Code Ann. § 11-46-9.

Thus, by Mississippi statute,gihtiffs must prove in this case that the individual officers
acted with “reckless disregard to the safety anlitng of any person n@ngaged in criminal
activity at the time of the injury to prevaibigainst Yazoo City. Reckless disregard does not
encompass negligent acBee Turner v. City of RuleviJlé35 So. 2d 226, 230 (Miss. 19%9)

Accordingly, this court is persuaded thstimmary judgment isppropriate on the
plaintiffs’ claims for negligeninfliction of emotional distress.

Xl.  CONCLUSION

IT 1S, THEREFORE, ORDERED that the defendants’ Motion for Summary
Judgment [Docket no. 98] is hereby RANTED IN PART AND DENIED IN PART.

IT IS FURTHER ORDERED that the followi ng claims based in federal law are
hereby DISMISSED WITH PREJUDICE: Title 42 U.S.C. § 1983 — Excessive Force; and

Title 42 U.S.C. § 1983 — False Arrest.

30 “Disregard’ of the safety of others is at least liggnce if not gross negligencBecause ‘reckless’ precedes
‘disregard,’ the standard is elevatedurner v. City of Ruleviller35 So. 2d 226, 230 (Miss. 1999)
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IT IS FURTHER ORDERED th at the following Mississippi State law claims are
hereby DISMISSED WITH PREJUDICE: Assault; Battery; Negligence; Negligent
Infliction of Emotional Distress; Negligent Infliction of Emotional Distress Based on
Bystander Liability; and Intentional Infliction of Emotional Distress Based on Bystander
Liability.

IT IS FINALLY ORDERED that the following claims will be submitted to a jury:
Title 42 U.S.C. § 1983 — Denial of MedicaCare; Title 42 U.S.C. § 1983 — Failure to Train
or Supervise; Title 42 U.S.C. § 1983 — Uncaotitsitional Practice, Policy or Custom; and
Mississippi State law claim fo Denial of Medical Care.

SO ORDERED AND ADJUDGED this the 17" day of October, 2020.

d HENRY T. WINGATE
UNITED STATES DISTRICT COURT JUDGE
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