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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION
MEAGHIN JORDAN, individually; PLAINTIFFS
JONATHAN JORDAN, individually;
MEAGHIN AND JONATHAN JORDAN,
on behalf of their minor son, Braylon Jordan
V. CAUSE NO. 3:15-CV-220-CWR-LRA
MAXFIELD & OBERTON HOLDINGS DEFENDANTS
LLC; CRAIG ZUCKER; JAKE
BRONSTEIN; ASSEMBLE LLC; GREAT
AMERICAN E& SINSURANCE
COMPANY; EVANSTON INSURANCE
COMPANY, f/lk/a ALTERRA AMERICAN
INSURANCE COMPANY; INDIAN
HARBOR INSURANCE COMPANY
ORDER

Before the Court are motions to dismigsd by Maxfield & Oberton Holdings LLC,
Assemble LLC, Craig Zucker, and Jake Bronmst&he motions are fully briefed and ready for
adjudication.
l. Factual and Procedural History

“Buckyballs” are small, extremely powerfuldire earth” magnets. They are so powerful
that if ingested, they will cut through stomaaid intestine to be waited with each other.

When he was 22 months old, Braylon doréwallowed eight Buckyballs. He required
several surgeries to remove thawtost of his small bowel and shintestine had to be removed

as well, and at one point Braylon was placedririnduced coma. He lived but will require

substantial medical care in the future sincegagnother things, he caro longer digest food.
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Braylon was not alone. Dozens of childesross America sustained Buckyball-related
injuries. The Consumer Product Safety Consmois (CPSC) eventually declared Buckyballs
illegal and recalled them.

In this suit, Braylon andis parents are suing Maxie& Oberton Holdings LLC
(M&O), the company which made and sold millions of Buckyball sets from 2009 through 2012.
The Jordans claim M&O is liable to them figsigning a defective product and failing to warn
them about Buckyballs’ true risks.

The narrative gets more complicated fra@12-onward. As Buckyballs started to cause
injuries, M&O took a hardline stance againgukatory scrutiny. When it saw the writing on the
wall, though — never-ending personal injury aedulatory actions — it dissolved in December
2012, distributed its profits to equal owners Graucker and Jake Brotesn, and left a mere
$350,000 fund to pay anticipated claims.

The Jordans say that the distribution wdsaudulent transfer intended to avoid known
and anticipated personal injury claims likealon’s, since $350,000 wasossly inadequate to
pay substantial medical expenses. Their compfdates that thauhd now has only $100,000 to
pay 380 claims. They also allege that M&@issolution was a sham and that the company
continues to sell Buckyballs today.

Six months after dissolatn, say the Jordans, Zucl@eated a new company called
Assemble LLC to continue to sell Buckyballs. (Assemble siedisn encased in Lucite, so
children cannot swallow them). Assemble usesQ/&intellectual property despite a disclaimer
on its website declaring its indepence from M&O. Assemble’s walsalso states that all of

its profits go toward Zucker’s legal defenses$ in the CPSC proceeding, which concluded in



May 2014. Assemble’s marketing is also similaM&O'’s; for example both take a strong anti-
CPSC stance.

Alongside their products liability claims agat M&O, therefore, the Jordans have sued
Zucker and Bronstein for frauduliynstripping M&O of assets wbh should have been reserved
for injured children. Similar relief is sought agsi Assemble. The Jordans’ causes of action
include civil conspiracy, Racketeer Influenaed Corrupt Organizations Act (RICO), and
Uniform Fraudulent Transfer Act (UFTA) counts.

To further complicate matters, the Jordangehaso named as def@ants three insurance
companies which allegedly colluded with NI&to dissolve the LLC. Dissolution meant the
insurers could immediately deny coverage inaing litigation. The resulbf dissolution was to
benefit the insurance companiss)ce they too could avoid yiag known and expected claims
like the Jordans’. The insurance companies Hfigack their own dispositive motions which will
be addressed in a separate Order.

After substantial briefing here, as well atefige litigation in the Chancery Court of
Delaware, M&O has now been “revived” as a Delaware LLC for the limited purpose of
defending this suit. It has thefore withdrawn its motion to siniss, which had argued that a
dissolved Delaware LLC could not be suede Thotions of Assemble and M&QO's founders are
taken up below.

. Legal Standard

When considering a motion to dismiss unBele 12(b)(6), the Court accepts the
plaintiff's factual allegations asue and makes reasonable infexes in the plaintiff's favor.
Ashcroft v. Igbal556 U.S. 662, 678 (2009). To proceed, the complaint “must contain a short and

plain statement of the claim showing thiae pleader is entitled to relield. at 677-78



(quotation marks and citation omitted). This regs “more than an unadorned, the defendant-
unlawfully-harmed-me accusation,” but the cdanut need not have “detailed factual
allegations.ld. at 678 (quotation marks and citation omitted). The plaintiff's claims must also
be plausible on their face, which ames there is “factual content that allows the court to draw the

reasonable inference that the defendsahable for the misconduct allegedd:. (citation

omitted).
[1. Discussion
A. Assemblet

Assemble argues that the Jordans havedfadestate a claim because the company did
not and could not have physically injured tren; Braylon was injed in April 2012 and
Assemble was formed in June 2013. Assemble dle@ires that it is aontinuation company and
that it uses M&O'’s intellectual property.

The argument mischaracterizes the natutb@flordans’ claims. #semble is not being
pursued for the actual products liability injuriesigéhpredate its formation. It is being sued as
M&Q'’s successor in carrying outaHraudulent scheme, which hasats that should have been
reserved for persons injurég M&O’s product. The theory isindful of the Mississippi
precedent which “empower[s] the judicial conscience that the debt may follow the assets and a
remedy may be had against those who causeahsfér and their transfees who take with
notice and give less than fair valu&ldrris v. Macione 546 So. 2d 969, 971 (Miss. 1989).

That brings us to the other half of thgament: is Assemble effectively a continuation of
M&O? The motion to dismiss contends that Asbée “simply promotes a message while selling

products that are completely seqt@ and apart andharwise unrelated to Buckyballs.” Docket

! Assemble’s first motion to dismiss, Docket No. 39, was mooted by the filing of the Second Amengedito
Assemble refiled its motion at Docket No. 46.
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No. 46, at 4. It also notes the disclaimer onwebsite denying any affiliation with M&O, which
says, in relevant part, “Assemble is n@ugcessor entity to [KO].” Docket No. 41-7.

At the motion to dismiss stage, howewtie Court cannot disregard the detailed
allegations which strongly suggest that AsslendM&QO’s successor. The two companies share
a founder (Zucker), sell the same product (whih Lucite-encasemetwist), use the same
intellectual property, and promote the same messagsimilar marketing. Assemble admittedly
sends its profits to M&O'’s cofounder’s legidfense fund — a fund which was created for
regulatory action against M&O anidat very cofounder. That Assemble summarily denies being
M&QO'’s successor is not determinative: any fialent scheme carried out with any forethought
would deny a relationship between predecessdrsaccessor entities. Evidence adduced during
discovery will unearth the truth.

Assemble’s argument is fact-based: it doeschallenge the undging Mississippi law/

But the Jordans’ factual allegations are sufficient, at least for purposes of a motion to dismiss, to
establish Assemble as a part of the fraudulémt®e and a continuation entity which may have
assets to satisfy the Jordans’ claims.

The motion to dismiss is deniéd.

B. Zucker and Bronstein

Zucker and Bronstein’s motion contendattthe Court lacks psonal jurisdiction over

them, mainly because they lack minimum contacts with MissisS$ippi.

2 The Mississippi Supreme Court has “repeatedly disapdrokeorporate asset-stripgj as a debt-avoidance

measure” and long “frowned upon a comaerreincarnation which, by whatevexrme it may be called . . . stripped

the old company of all of its property, left it without the means to pay its debts, abgerktedks, bonds, and
franchises, and took up its residence in the house of the deceRisdighs v. MSM, In¢No. 3:12-CV-175-CWR-

FKB, 2015 WL 420327, at *3 (S.D. Miss. Feb. 2, 2015) (quotation marks and citation onsite@)sd?aradise

Corp. v. Amerihost Dev., In@48 So. 2d 177, 181 (Miss. 2003) (“A wealth of evidence exists to prove that Paradise
is exploiting the goodwill of Paradise Pools and Spa#hi® attendant benefits and yet wants to avoid the

liabilities.”).

% Assemble moved for and received two extensions of time in which to file a rebuttal. No rebuttal was received.
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1. Substantive Law
According to the Fifth Circuit,
federal courts have consistently acknalged that it is compatible with due
process for a court to exercise persdopaisdiction overan individual or a
corporation that would not dimarily be subject to personal jurisdiction in that
court when the individual or corporati is an alter egmr successor of a
corporation that would be subject to perdguasdiction in that court. The theory
underlying these cases is that, becausetwo corporations (or the corporation
and its individual alter ego) are tsame entitythe jurisdictional contacts of one
are the jurisdictional cotacts of the other.

Patin v. Thoroughbred Power Boats In294 F.3d 640, 653 (5th Cir. 2002) (citations omitted).

The Mississippi Supreme Court definesratgo as “[a] corporation used by an
individual in conducting personhlsiness, the resulting that a court may impose liability on
the individual by piercing the corporate weihen fraud has been perpetrated on someone
dealing with the corporationTanfield Eng’g Sys., Inc. v. Thornt®7 So. 3d 694, 702 (Miss.
2012) (quoting Black’s Law Dictionary 86 (8th ed. 2007)).

Mississippi courts have notearly articulated a standafar determining when an
individual is using a cqoration as an alter egbeeBuchanan v. Ameristar Casino Vicksburg,
Inc., 957 So. 2d 969, 977 (Miss. 2007). As Therntoncase suggests, the issue is often
discussed in conjunction with paing the corporate veil, whidias a different application and
analysis — even if the two theories ultimatelye*amterchangeable in result.” Jackson & Miller, 3

Encyclopedia of Mississippi La@ 22:37 (2001) (noting that the awphrases are “generally used

without great specifity of meaning”).

* Zucker and Bronstein initially also took issue with sergitprocess. That issue wasdaresolved to the parties’
mutual satisfaction. The Court gragiscker and Bronstein’s motion &amend their reasons for dismissal.

® The Court will assume that Mississippi’s alter ego law applies to today’s personal jurisdiction iBgaiigckson
v. Tanfoglio Giuseppe, S.R.B15 F.3d 579, 587 (5th Cir. 2010) (“this complicated choice of law question is an
open issue”).



In Jarrett v. Dillard, the Mississippi Supreme Court foutichit an executive had used his
corporation as an alter ego when he failedldiserve corporate formalities, comingled corporate
and personal assets, and was the decisionnhakend the corporation’s actions. 167 So. 3d
1147, 1153 (Miss. 2015T.hames & Co. v. Eicharrived at the same result on evidence that the
executive held all the company stock, sugplie funds, convened no regular board meetings,
had no board minutes, and generdligated the corporation alrabas though it did not exist.”
373 So. 2d 1033, 1035 (Miss. 1979).

It is not obvious, however, thdtese factors are elemenggjuiredto prove an alter ego
relationship’ A leading treatise on Mississippi landicates that a coushould consider a
variety of kinds of evidence on whether “the personslved fail to behave as separate entities,”
as well as whether “uphold[ing] corporate sepamass . . . would result in permitting a fraud to
go forward.” Jackson & Miller 8§ 22:37, 22:38, 22:4Phe doctrine has an unmistakable air of
equity.” Id. § 22:38;see alsdeco, Inc. v. Am. Fid. Fire Ins. C&70 So. 2d 1343, 1345 (Miss.
1979) (looking to “evidence and imBnces” to conclude that amdividual and his family
corporation were essentially the same I'eedor” harmed by an insurance comparygkota
Girl Scout Council, Inc. v. Havey Fund-Raising Mgmt.,,16&9 F.2d 634, 638 (8th Cir. 1975)
(enumerating six factors a jury “may” Wgé in determining alter ego status).

2. Analysis

With the substantive law now expounded, if actually clarified, we return to our case.

It is undisputed that Assemble is subjecthtis Court’s jurisdicthn. That matters because
the Jordans’ allegations stronglyggest that Assemble is Zuckealter ego. Perhaps their most

compelling fact is that Zucker uses Assembtel\gnues for his personal legal defense fund in

® Piercing the corporate veil may initially look more rigigcause it involves a threerptest, but Mississippi case
law also permits “exceptions to the three-part standard where rigidly maintaining the corporate entity would subvert
the ends of justice Phillips, 2015 WL 420327, at *9 (citation omitted).
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the (now-concluded) regulatory proceedings. Taat — which is suppted by the attachments
to the Jordans’ complaindeeDocket No. 41-6, at 2 — plaibly suggests a comingling of
corporate with personal assets, as well as a ohityterest between Assemble and Zucker, such
that one is the alter ego of the other.
Given the entire complaint’s allegationsfigiud and inequitableonduct, moreover, the
Court is concerned that permitting the Jordansroceed against M&O and Assemble without
Zucker could sanction a fraddht least at the motion to disss stage, then, the Court will
accept Assemble’s jurisdictional contacts as Zucker’s and deny the motion to dismiss as to him.
That leaves Bronstein. The Jordans conteatttiis Court has peyeal jurisdiction over
Bronstein because he used M&O as his alter kg@sponse, Bronsteingsses that he has not
committed a tort in Mississippi and does hat/e minimum contacts with Mississippi.
The standard for personal jurisdictional motions is well-established.
Procedurally, the partynvoking the jurisdiction ofa federal court bears the
burden of establishing minimum contactstjfying the court’s jurisdiction over a
nonresident defendant. When a court ridesa motion to dismiss for lack of
personal jurisdiction withouholding an evidetmary hearing, as in the present
case, however, the nonmovipgrty need only make a prima facie showing, and
the court must accept as true the nonmevallegations andesolve all factual
disputes in its favor.
Guidry v. U.S. Tobacco Cal88 F.3d 619, 625 (5th Cir. 1999). In an alter ego case, though,
“this court is confronted with th[quandary] of a liberal constitimn of the plaintiff's pleadings
in a motion to dismiss, and the strict regonent of unusual circumstances to pierce the

corporate veil.N. Am. Plastics, Inc. v. Inland Shoe Mfg. &892 F. Supp. 875, 879 (N.D. Miss.

1984).

" Of some concern are the allegations describing the togaoral proximity between M&O’s decision to dissolve
and its decision to admit in a pending Declaratortiokcthat it was not entitled to insurance coverage it had
purchased.



Here, the Court is asked tkéaas true allegations thatdrstein used M&O as his alter
ego to defraud the Jordans by dissolving M&owing insurance policies to be cancelled,
leaving an inadequate claim furahd so on. The problem is thihe complaint lacks allegations
describingwith particularity how Bronstein used M&O as an altgo or otherwise participated
in the fraudulent scheme.

Zucker was the CEO, “General Manayjeublic face of the company, director of
M&Q'’s safety compliance program, and targethed CPSC regulatory action. Bronstein was a
50% owner, yes, but the allegatiahat he participated in andthorized Zucker’s acts are made
merely on “information and beliefE.g, Docket No. 41, at 27. We do not know what Bronstein
did to perpetrate a fraud beyond merely beihgl&owner of the company. That is not enough
to state claim of fraud — at least to waitra preliminary finding of alter ego status.

The complaint also does not explain hovemstein’s actions codlsatisfy any of the
other elements of the alter ego analysis. Iniest to the more spiéic allegations about
Zucker’s conduct, there @no allegations indicatintgow Bronstein failed to observe corporate
formalities, comingled corporate and persasaets, or was the decision-maker behind the
company’s actions, among other possibilitiesaAssult, M&QO'’s contactsannot be imputed to
him. Accord Jackson v. Tanfoglio Giuseppe, S,RL5 F.3d 579, 585 (5th Cir. 2010) (finding
no personal jurisdiction as to one defendant, whkriatiff had “treat[ed] the contacts of one
entity as applicable to all”Jnland Shoe592 F. Supp. at 879.

The Jordans’ other arguments for persqumagdiction over Bronstein are unpersuasive.
The UFTA, corporate officer liabiy, and civil conspiracy countequire the Jomhs to satisfy
Mississippi’s long-arm statute and the due process clause. Assuming they could overcome the

first hurdle, they cannot cle#tie second, since (in the absentan alter ego relationship)



Bronstein lacks minimumantacts with MississippBSeelnt’l Shoe Co. v. State of WasB26
U.S. 310, 320 (1945).

The civil RICO count fails for a differenéason. It is true thainder that statute, a
plaintiff may secure “personglrisdiction over defendants whoowld not otherwise be within
the court’s jurisdictional reach” if it is showhat “the ‘ends of justice’ so requireDale v.
Frankel 131 F. Supp. 2d 852, 861 (S.D. Miss. 2001 g{mn omitted). “Thisection [18 U.S.C.
8 1965(b)] was intended to enable a plaintiff tmf@refore a single court for trial all members
of a nationwide RICO conspiracy&nchor Glass Container Corp. v. Stand Energy Coffpl F.
Supp. 325, 330 (S.D. Miss. 1989) (citations omitted).

In this district, however, the endsjattice do not support jisdiction over a non-
resident when there is an alternative forurwimch the RICO suit could be heard against all
defendantsSee idat 331;Farmer v. D & O Contractors, Inc40 F. Supp. 3d 793, 799 (N.D.
Miss. 2014) But seeRolls-Royce Corp. v. Heros, In&76 F. Supp. 2d 765, 781 (N.D. Tex.
2008) (“Insulating such a criminal enterprise frbability, when, for instance, the victim is
unable to finance long-distance litigation, is nohsistent with RICO’s purpose.”). And here,
Bronstein states (and the other defendants apthaegree) that they are all subject to personal
jurisdiction in New York and Delaware.

“Neither justice nor judicial economy would be served by forcing the plaintiffs to fracture
their claims across multiple forurts reach the various defendant®vid v. Signal Int’l, LLC
588 F. Supp. 2d 718, 724 (E.D. La. 2008). But justizkjadicial economy are also disserved by
forcing the parties to conduct discovery and litgit this district, only to have a close question

of personal jurisdiction vacated on appeal.
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The parties are directed to discuss libgy would like to proceed. Bronstein may
withdraw his objection to personal jurisdictishould he prefer to stand with the other
defendants, or he may have the claims againstsevered and transferred to an appropriate
federal court in New York or Delawar8eeAnchor Glass711 F. Supp. at 33Farmer, 40 F.
Supp. 3d at 801. The parties shall report back in 30 days.

IV.  Conclusion

For the reasons stated aboties case shall proceedtims Court against M&O,

Assemble, and Zucker.

SO ORDERED, this the 22nd day of March, 2016.

s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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