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IN THE UNITED DEFENDANTSSDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISS| PPI
NORTHERN DIVISION

RICHARD JORDAN and
RICKY CHASE PLAINTIFFS

VS CIVIL ACTION NO.: 3:15CV295HTW-LRA

PELICIA D. HALL, Commissioner,

Mississippi Department of Corrections;

MARSHAL TURNER, Superintendent,

Mississippi Defendants Penitentiary; THE

MI1SSISSIPPI DEFENDANTS EXECUTIONER,

And UNKNOWN EXECUTIONERS DEFENDANTS

ROBERT SIMON; THOMAS EDWIN
LODEN, JR. and ROGER ERIC THORSON INTERVENORS

MEMORANDUM OPINION AND ORDER

Filed pursuant to 28 U.S.C. §13342 U.S.C. §198328 U.S.C. §1367(3)and Article

3, Sections 14 24, and 28 of the Mississippi Constitution, on April 16, 2015, this death-

128 U.S.C. 81331: The district courts shall haveioalgjurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States.

2 Title 42 U.S.C.A. §1983: Every person who, under color of any statute, ordinance, regulation, custom, or usage, of
any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United

States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission

taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was

violated or declaratory relief was unavailable. For the purposes of this section, any Act of Congress applicable
exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.

328 U.S.C. 81367(a): (a) Except as provided in subsections (b) and (c) or as expoedéyl mtherwise by
Federal statute, in any civil action of which the district courts have original jurisditi®djstrict courts shall have
supplemental jurisdiction over all other claims that are so related to claims in the action within such original
jurisdiction that they form part of the same case orrowatsy under Article 11l of the United States Constitution.
Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
4MS Const. Art. 3, 8 14: No person shall be deprived of life, liberty, or propertptexgelue process of law.

5 MS Const. Art. 3, § 24: Ihcourts shall be open; and every person for an injury done him in his lands, goods,
person, or reputation, shall have remedy by due coulsgvpfind right and justice shall be administered without
sale, denial, or delay.

6 MS Const. Art. 3, § 28: Cruel or unusual punishment shall not be inflicted, cessixe fines be imposed.
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penalty action centers on Mississippi’'s execupootocol. When Plaintiffs initially filed this
challenge, Mississippi utilized ¢hethal injection protocol,dopted in March, 2012, calling for
the sequential injection of three drugs, the faeihg “an ultra short-acting barbiturate or other
similar drug.” Sodium pentothatas originally used as thedt drug, until that drug became
unavailable. Later, the Defendants resorted taqiEarbital, and eventually to midazolam as the
first drug.

This Court, then, permitted the Plaintiffs har®® amend their complaint to attack the use
of that drug. Plaintiffs filed their AmendeComplaint on September 28, 2015 [Docket No. 50].
The Defendants submitted their answarOctober 26, 2015 [Docket No. 51].

Plaintiffs’ Amended Complaint, in summarized form, attacked the amendment to
Mississippi’s protocol, which allows for the uskepentobarbital as thest drug in the three-
drug series where sodium pentotisalinavailable. Plaintiffs allege, in their amended complaint,

“Pentobarbital — even in its FDA-approviesm — is not classified as an ultra
short-acting barbiturate. Rathiers classified as a short- or intermediate-acting
barbiturate. This classification recognizke slower speed of onset of pentobarbital
when compared to an ultshort-acting barbiturate.

While the Mississippi statugrovides for use of an “ultra short-acting barbiturate
or other similar drug,” pentobaital is not sufficiently similar to an ultra short-acting
barbiturate as to be considered an “othemilar drug” within the meaning of a statute.
This is true even for FDA-approveentobarbital, let alone for compounded
pentobarbital made from unknown active haceutical ingredients, as MDOC
(Mississippi Department of Corrections) intends to now use.”

[Docket No. 50, p.48].
Plaintiffs further contend, in summary, tiéfendants’ “failure¢o use an ultra short-
acting barbiturate as required by Miss. Céam. 899-19-51 creates an unacceptable risk of

severe pain and serious harm in violation efghth Amendment, and violates Plaintiffs’ due

process guarantees under the FourteAntendment.” [Docket No. 50, p. 49].



For relief, Plaintiffs ask this Court to:

“Grant a declaratory judgent that neither pentobarbital nor midazolam are
ultrashort acting barbiturates or other similar drugs and are therefore not permitted for
lethal injection executions in Mississippi;

Grant preliminary and permanent injunctiedief to enjoin the Defendants, their
officers, agents, employees, and all persotis@m concert with them from executing
Plaintiffs with any drug which is na@n ultra short-acting barbiturate;

Grant preliminary and permanent injunctiredief to enjoin the Defendants, their
officers, agents, employees, and all persotin@m concert with them from executing
Plaintiffs with either corpounded pentobarbital or midazmiawhich are neither ultra-
short acting barbiturates nor similarultira short-acting barbiturates;

Grant a declaratory judgment that therds “in combination with a chemical
paralytic agent” in MissCode Ann. §99-19-51 violatee Eighth and Fourteenth
Amendment to the United States Constitution;

Grant preliminary and permanent injunctiredief to enjoin the Defendants, their
officers, agents, employees, and all persaimg in concert with them from executing
Plaintiffs with compounded drugs;

Grant preliminary and permanent injunctiredief to enjoin the Defendants, their
officers, agents, employees, and all persotis@m concert with them from executing
Plaintiffs with a three-drug series which includes a chemical paralytic agent and
potassium chloride;

Grant preliminary and permanent injunctiredief to enjoin the Defendants, their
officers, agents, employees, and all persotis@m concert with them from executing
Plaintiffs until such time as Defendants can demonstrate the integrity, purity, potency,
and legality of any and all controlled substances they intend to use for Plaintiffs’
executions;

Grant preliminary and permanent injunctredief to enjoin the Defendants, their
officers, agents, employees, and all persotis@ concert with them from executing
Plaintiffs without providng full and complete information about the drugs that
Defendants intend to use in their execution, iiufficient time for Plaintiffs to raise
any statutory or constitutional chexiges to the use of said drugs.

Grant preliminary and permanent injunctratief to enjoin the Defendants, their
officers, agents, employees, and all persotis@m concert with them from executing
Plaintiffs until such time as Defendants can demonstrate that measures are in place to
allow for Plaintiffs’ execution in a manner th@mplies with the Eighth and Fourteenth
Amendments to the United States Constitution;

Award costs and attorney’s fees pursuant to 42 U.S.C. §1988; and

Grant any such other relief that this Codetermines to be just and proper in
these premises.”

[Docket No. 50, pp. 56-58].
The Plaintiffs herein are Richard Jordamd &icky Chase, both of whom are presently on

death row at the Mississippi State Penitentiacated in Parchman, iissippi. The Defendants



are Pelicia D. Hall, Commissioner, Mississip@partment of Corrections; Marshal Turner,
Superintendent, Mississippi Sta®enitentiary; the MississipBiate Executioner; and Unknown
Executioners. The Intervenorstinis case are Robert Sinfpithomas Edwin Loden, 3rand
Roger Eric Thorsoh

Before this Court for rulings are four motiovigal to the progress dhis litigation: the
Defendants’ Motion for Protective Order [Doc. #1.2B Plaintiffs’ Motion to Compel and for
Sanctions [Doc. #127]; the Plaintiffs’ Motionrfbeave to File Second Amended Complaint
[Doc. #129]; and the Plaintiffs’ Motion fekmendment to Scheduling Order [Doc. #130].

On November 8, 2017, this Court permitted oral arguments on all of these motions.
By scheduling these arguments, the Courttgichthe Plaintiffs’ Motion for Oral Argument
[Doc. #150], as was announced & tieginning of the hearing.

Having read the submissions and heard tgaraent of counsel, thiSourt is of the
opinion, for the following reasons that the Dedants’ Motion for Protective Order should be
granted. The Plaintiffs’ Motion to Compel shoulddranted in part and desd in part as to
compelling production, but denied @sthe award of sanctiong.he Plaintiffs’ Motion for Leave
to File Second Amended Complaint should beiele, and the Plaintiffs’ Motion for Amendment
to Scheduling Order should be gteahin part and denied in part.

. BACKDROP
Lethal injection has been the methaddexecution in Mississippi since the 1984

amendment of Miss. Code Ann. §99-19-51 (197®)is lawsuit was filed in April, 2015. Its

" Intervenor Robert Simon, Jr. is a prisoner undereseet of death at the Mississiigtiate Penitentiary at
Parchman, Mississippi.

8 Intervenor Thomas Edwin Loden, Jr. is a United State=nj currently incarerated under a sentence of death at
the Mississippi State Penitentiary in Parchman, MS.

9 Intervenor Roger Eric Thorson is a prisoner under sentence of death at the Mississippi Stat@Remitent
Parchman, Mississippi.
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original basis was the Plaintiffs’ attack on Misgipi's then-current lethal injection protocol,
adopted in March, 2012. That protocol called far skquential injection dhree drugs, the first
being “an ultra short-acting barbiturate dnet similar drug.” The second drug to be
administered, either pavulon or vecuroniurarbide, causes paralysis. The third drug is
potassium chloride, whictauses cardiac arrest.

Originally, the Defendants used sodium pémél as the first dig; however, that drug
ultimately became unavailable to the Defendants. The 2012 amendment permitted the use of
pentobarbital; that drug, too, ultimately becammavailable, in injectable form, to the
Defendants. Even so, Plaintiffs herein in tlogiginal Complaint alleged that pentobarbital was
not “an ultra-short-acting barbitate or similar drug.” The Defeants were able to procure
pentobarbital in a powder form, but this powder form, said Plaintiffs, could not be reliably
compounded into a form for injection. The Dedants later announced that they had changed
the execution protocol to provider the use of midazolam asetfirst drug. In response, the
Plaintiffs sought this Court’s permission &md were granted permission to amend their
Complaint to attack the use of that drug.

In spring, 2017, the Mississippi Legislatureaarded § 99-19-51 to provide that the first
drug administered during the lethal injectiongess would be “an apppriate anesthetic or
sedative.” The amendment also provided for additional methods of execution. The first method
continues to be by lethal injean, as described. If this meth@dheld to be unconstitutional by
a court of competent jurisdictioar is otherwise unavailable,gimethod of execution is nitrogen

hypoxia?. If this method is held to be unconstitutal by a court of compent jurisdiction, or is

10 Nitrogen hypoxia during an execution “would be induced by having the condemned prisoner breathe a gas
mixture of pure nitrogen.” https://www.theatlantiom/politics/archive/2015/03/can-executions-be-more-
humane/388249/



otherwise unavailable, the method of executidoyiglectrocution. Ithis method is held to be
unconstitutional by a court of coment jurisdiction, or is otheige unavailable, the method of
execution is by firing squad. The statute doetsdefine the circustances under which a
method of execution would be “unavailable.”

The amendment further provides that the idegtiof members of thexecution team, the
suppliers of lethal injection cheoals, and witnesses to an exéen are to remain confidential.
This portion of the amendment was an obvimsponse to the focusedncentration of anti-
death penalty litigators to destroy any enthusiasthese persons to pigipate in any phase of
the death penalty procedure.

. Motion to Compel/Motion for Protective Order

The Plaintiffs’ Motion to Compel and th&efendants’ Motion foProtective Order are
two sides of the same coin. Both stem fromRtaentiffs’ discovery reqgests that could identify
the parties which supply execution drugs to the badats, as well as the identity of the state
employees involved in the purchases. The Dadats argue that since this information is
protected under Miss. Code Ann. § 99-19-51, goodeauists for the entry of a protective

order under Fed. R.Civ. P.%6 The Plaintiffs disagree, contending that the information they

1 Fed. R. Civ. P. 26: (c) Protective Orders. (1) In General. A party or any person fromdigoovery is sought
may move for a protective order in theudowhere the action is peimg -- or as an alternative on matters relating to
a deposition, in the court for the district where the digjom will be taken. The motion must include a certification
that the movant has in good faith conferred or attemptedrtfier with other affected pégs in an effort to resolve
the dispute without court action. The court may, for good cause, issue an order togppaiggior person from
annoyance, embarrassment, oppression, or undue burden or expense, including one or motewfrtge fo

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place or thecaltion of expenses, for the disclosure or discovery;

(C) prescribing a discovery method other than the one selected by the party seeking discovery;

(D) forbidding inquiry into certain matters, or limitingetiscope of disclosure or discovery to certain matters;

(E) designating the persons who may be present while the discovery is conducted,;

(F) requiring that a deposition be sealed and opened only on court order;

(G) requiring that a trade secretather confidential research, development, or commercial information not be
revealed or be revealed only in a specified way; and

(H) requiring that the parties simultaneously file specifleduments or information in sealed envelopes, to be
opened as the court directs.



seek is not statutorily protectadd, additionally, thathe Defendants have failed to show they
are entitled to a protectworder under Rule 26.

In their first set olnterrogatories and Requests fooéuction, the Plaintiffs asked the
Defendants to identify all communications regagdhe purchase of lethal injection drugs and
produce any documents related to those concations. The Defendants responded with the
dates and general content o tommunications requested, identifying the participants only by
initials and numbers, except where a pgrtiat was the Commissioner of the Mississippi
Department of Corrections or her corollaryaimother state. The Defendants also provided
redacted copies of purchase orders ahdralocuments related to some of those
communications.

The Plaintiffs thereafter served a seconds$eliscovery requests aimed at discovering
whether any communications with potential dsugpliers had occurred since those documented
earlier. The interrogatory amdsponse are quoted below:

INTERROGATORY NO. 18: Describe all efforts biMDOC to purchase any of

the following, whether in manufactur@@dDA-approved) form, compounded from
API, or the API itself: petobarbital, midazolam, any chemical paralytic agent,
and/or potassium chloride. Also, identify all persons with discoverable knowledge
of these efforts, identify all documents containing discoverable information
regarding these efforts, and identify @mmunications related to those efforts.

RESPONSE TO INTERROGATORY NO. 18: Defendants object to this
Interrogatory for the following reasons: (fLseeks the disclosure of the identities of
MDOC employees and/or agents who habéained and/or ansported and/or
attempted to obtain or transport letiigéction drugs on beltfaof MDOC, which
could subject those individuals &amnoyance, embarrassment, oppression,
harassment, retaliation, inclugj potentially endangeringeh safety and/or well
being; (2) it seeks informatn that could lead to the idiication of individuals or
entities that have suppligéethal injection drugs to MDOC and subject those
individuals or entitieso annoyance, embarrassreppression, harassment,
retaliation, including potdially endangering their safegnd/or well being ; (3) it
seeks information that is confidentiaddaprotected from disclosure by Miss. Code.
Ann. 8 99-19-51; and (4) it seeks informattbat is protected bghe attorney/client




privilege, the work product doctrinen@or which would otherwise disclose the
mental impressions, conclusions, opiniondegal theories of defense counsel and
MDOC'’s attorneys.

Without waiving, and subject those objections, Defendants respond as
follows: Since June 2016, AG1, acting on belo&dlMDOC and at the direction of the
Commissioner of MDOC, contacted Supplleand inquired if it could obtain and
would supply any of the referenced drugs to the State for use in executions.
Supplier 1 obtained and then supplied MD®@ith 80 units of midazolam, 6 units
of vecuronium bromide, and 20 unitsroturonium bromide. An employee of
MDOC (*“MDOC3") picked up the drugs from Supplier 1 and transported the
drugs to MSP. Supplier 1 notified AG1 that Supplier 1 could not obtain
potassium chloride at a concentration salédor use in executions. Thereatfter,
AG1, acting on behalf of MDOC and thie direction of the Commissioner of
MDOC, requested that a membertloé Execution Team (“SE1”) obtain
potassium chloride from a suppli€BE1 subsequently obtained 17 units of
potassium chloride from Supplier 2. DNDC3 picked up the drug from Supplier 2
and transported the drug to MSP. Tmy documents in the possession, control,
or custody of Defendants reflecting thefflerés to obtain lethal injection drugs
since June 2016 are emails betwA&1 and Supplier 1 and MDOC's drug
inventory logs. Defendantse producing redacted cepiof drug inventory logs
covering the time period from Januafy2016 through June 5, 2017. Defendants
are withholding the emails because theyuld disclose the identity of Supplier 1
in violation of Miss. Code Ann. § 989-51, and could subject Supplier 1, the
owner(s) of Supplier 1, and SuppliEs employees to annoyance,
embarrassment, oppression, harassmetatliation, incluéhg potentially
endangering their safety and/orliNmeing. See Defendants’ Second
Supplemental Privilege Log, which is being produced.

[Exh. B, Defs.” Resp. and Obj. to?ISecond Set of Interr at 5-6].
Request for Production 17 of Plaintiffse&nd Set of Requests for Production and
MDOC's response read as follows:

REQUEST NO. 17: Produce all documents identified in your Answer to
Interrogatories 18-22.

RESPONSE TO REQUEST NO. 17: Defendants object to this Request in that it seeks
documents that are protecteylthe attorney-client privilegehe work product doctrine,
and/or which would otherwise disclose the mental impressions, conclusions, opinions, or
legal theories of defenseunsel and MDOC's attorneys. Defendants further object to

this Request on the grounds th@j) it seeks documents whicleitify or may be used to
identify MDOC employees and/or agenteaswhave obtained and/transported and/or

8



attempted to obtain or transport lethakittjon drugs on behalf of MDOC, which could
subject those individuals to annoyanembarrassment, oppression, harassment,
retaliation, including potgially endangering their safety @ior well being; (2) it seeks
documents which identify or may be useddentify individuals orentities that have
supplied lethal injection drugs to MDOC asubject those individug or entities to
annoyance, embarrassment, oppression, harasseiatiation, inaiding potentially
endangering their safety andivell being ; and (3) seeks information that is
confidential and protected from digsure by Miss. Code. Ann. § 99-19-51.

[Docket No. 126, pp. 2-4].

Plaintiffs were, predictably, not satisfiadth Defendants’ responses. Additionally, in

their correspondence with Defendants, Plaintiéfsinsel further assertéiat, in response to

Request 17, MDOC should have produced “amgdabels or package inserts for the newly

acquired supplies of midazolam, rocuronium bromide, vecuronium bromide, and potassium

chloride.” [id. at 2]. Lastly, Plaintiffs’ counsel objectéal MDOC's refusal to provide them with

copies of emails bewen AG1 and Supplier 1:

Communications with Supplier 1. Defendasiiste (in response to Interrogatory
No. 18) that they are “whiholding the emails because they would disclose the
identity of Supplier 1 irviolation of Miss. Codénn. § 99-19-51.” Plaintiffs
dispute the applicability dhe secrecy provisions in Miss. Code Ann. § 99-19-51
to discovery in this federal civil rightaction. That objection aside, Defendants
have no basis for withholding the emailsnd their contentsin their entirety.
Plaintiffs would ask thaall correspondenceith Supplier 1, as detailed in the
Second Supplemental Privilege Log, be pded. To the extent Defendants seek
to rely on the secrecy provisionsMfss. Code Ann. 8 99-19-51, redactions
should be made such that the conterthefcommunications may be provided to
Plaintiffs.

[Docket No. 126, p. 5].

In light of the amendment the method of execution statutkis Court held a status

conference on May 31, 2017. At that hearing, celfts the Defendants announced that they

had been told that the Department of Cormetgimight have procured the drugs necessary to

conduct executions. The Defendants subsetyuprivided supplemental discovery responses

9



that revealed that indeed comnmications had occurred after tinétial discovery responses. The
Defendants then produced docunsgpertaining to some requgsbut some were redacted.

Other documents were withheld, but gexly described in a privilege log.

Contending that the non-disclasuvas lawful and appropriate, the Defendants justified

their actions under an ediinent of “InstitutionaSecurity,” more fully defined as follows:

For reasons of institutional security, including the safety and/or well-being
of MDOC employees and/or agemesponsible for the procurement,
transportation, storage, inveny and control of stocks déthal injection drugs to
MDOC,; as well as the State Executioaed members of the Execution Team; the
names of all such persons or entitid® lot numbers ahe specific drugs
included in the inventory, and anyhet information which might identify a
specific individual or entity has beerdexted. Disclosure of the unredacted
information could subject the affectedlividuals or entities to annoyance,
embarrassment, oppression, harassmetatliation including potentially
endangering the safety and/or well-begiguch persons or entities, and/or
impacting institutional security at MDOf&cilities, and/or impacting the ability
of the State to obtain drugs necessaryctorying out executions. Further, the
identities of these indiduals or entities are protect from disclosure by the
amendments to Miss. Code Ann. 899-19-51 enacted by Miss. S.B. 2237. In this
privilege log, for purposes of consarg space, hereinafter these grounds for
protection/privilege shall simply befegred to by the plases “Institutional
Security” and “S.B. 2237.”

Mississippi’s statute on method§execution also includegke provision on which the
Defendants rely. Specifically, § 99-19-51 states:

6)(a) The Commissioner of Corrections sisallect an execution team to assist the
executioner and his deputies. This teamluding the Defendants Executioner
and his deputies who are pesisible for the administration of lethal chemicals,
shall consist of those persons, sucimaslical personnel, who provide direct
support for the administration of lethalezhicals. This team shall also include
those individuals involved in assistingtime execution in any capacity, as well as
those personnel assigned to spedfities related to an execution.

(b) For the purposes of this sen, “supplier of lethal injection
chemicals” means a supplier or suppliefrsethal injection chemicals located
within the Defendarst of Mississippi.

(c) The identities of all members oftlexecution team, a supplier of lethal
injection chemicals, and the identities of those witnesses listeelcition 99-19-

10



55(2)who attend as members of the victim's or the condemned person's
immediate family shall at all times remain confidential, and the information is
exempt from disclosure under the proois of the Mississippi Public Records
Act of 1983}

(7) Notwithstanding any provision of late the contrary, any portion of any
record of any kind that could identifyperson as being a current or former
member of an execution team or a currformer supplier of lethal injection
chemicals, or those witnesses liste@action 99-19-55(2Who attend as
members of the victim's dhe condemned person's immediate family, shall at all
times be confidential, exempt, and protedtedn disclosure, but the remainder of
the record shall not be protected unlegserwise provided by law. A court shall
preserve the secrecy of all confidentald exempt information described in this
section by reasonable means, whiclynmelude granting protective orders,
holding in-camera hearingsaing the records of the action, and ordering any
person involved in the litigation not thsclose such information without prior
court approval.

In announcing that they had received exexutirugs, the Defendants also informed the
Court and Plaintiffs’ counsel th#tte supplier of those drugs hadisted that any disclosure of
its identity to anyone would result in a futuefusal to provide them. The Supplier submitted a
Declaration to that effect. [Docket No. 125, Exhil]. That threat ishe primary basis for
Defendants’ refusal to disclose any informatilbat could be traced back to that supplier.

Claiming a need to insure the safety of éneployees who had pairipated in the effort
to obtain those drugs, Defendants also refusadentify these persons based on the
confidentiality statute cited above. Accordioghe Defendants, the “execution team” referred
to in 6(a) must include individuals who assistexecution in any capacity, as well as those
assigned to specific duties relatecan execution. That group would include employees of the
Mississippi Department of Cactions, or the Attorney General’s Office who spoke, or
attempted to speak, with potentsaippliers of lethal injection dgs. The Plaintiffs argue that,
even if all of those groups are protected, theustatself contemplates that a court might allow

disclosure, but under the terms of atpctive order, or by other means.

11



The Plaintiffs further contend thatdlstatute, 899-19-51, does not govern the
confidentiality issue in federal court. The Dadants counter that theye not relying solely on
this statute, but argue that the statute is ce#ytane evidentiary resource which could bear on
the issue of whether a protective order shouldriiered under Fed.R\JP. 26. By a protective
order, the Defendants mean adearprecluding discovery on tlessues altogether. As an
alternative, the Plaintiffs argukat a protective order limiting tteeope of disclosure is a viable
option.

This Court is persuaded that the Misgpsiconfidentiality shtute is owed some
consideration her&uford v. Holladay133 F.R.D. 487, 492-93 (S.D. Miss. 1990) (“This Court
initially notes that, as in all federal court caghs,discovery process and the privileges that may
be asserted during the courseal@tovery are governed by thedeeal Rules of Civil Procedure
and the Federal Rules of Evidence. [Cites omitted.] This does not mean, however, that state
privilege rules should be ignored.Qpughlin v. Lee946 F.2d 1152, 1159-60 (5th Cir. 1991)
(considering Louisiana law on confidentiality tlwacognizing that federal law controls).

The most persuasive authority here, howegdfed. R. Civ. P. 26(c). That guiding Rule
provides that a court may issue a protectirger precluding or limiting discovery “for good
cause . . . to protect a party or persamfrannoyance, embarrassment, oppression or undue
burden or expense.” In analggi a request for a protective orddre court ““must compare the
hardship to the party against whom discovergought against the probative value of the
information to the other party."Cazorla v. Koch Food$8838 F.3d 540, 555 (5th Cir. 2016)
(quoting 6 James Wm. Mooret al, Moore’s Federal Practice £6.101[1][c] (3d ed. 2011).

The court should also “weigh relevant pabhterests in this analysis.Cazorlg 838 F.3d at

555. The burden is on the Defendants to prove their entittement to a protective order, although

12



there is some authority thatetburden is lessened when thievsrmation sought is particularly
sensitive. Natural Gas Pipeline Co. \Energy Gathering, In¢2 F.3d 1397, 1411 (5th Cir. 1993)
(citing S.E.C. v. Cymaticolor Corpl06 F.R.D. 545, 547 (S.D.N.1985) (holding that party
seeking tax returns must show relevance and compelling need).

Here, the Plaintiffs argue that they neefbrmation on the Defendants’ efforts to
obtain execution drugs taigport their argument that p@barbital is actually
“available.” Their claim is thaWississippi officials have nanade a good faith effort to
obtain pentobarbital, particularly since otstates have been able to procure it. The
Defendants, on the other handy@e that they will suffer éseme prejudice and hardship
if this information on their efforts is released.

The United States Supreme Court heognized the proles created by the
disclosure of this type of information:

Bazecleared any legal obstacle to use of the most common three-drug
protocol that had enabled States#ory out the deatpenalty in a quick

and painless fashion. But a practiobbktacle soon emerged, as anti-death-
penalty advocates pressured pharmacaltiompanies to refuse to supply
the drugs used to carry out death sentences. The sole American
manufacturer of sodiuitihiopental, the first drugsed in the standard
three-drug protocol, was persuaded¢ase production of the drug. After
suspending domestic production in 200 company planned to resume
production in Italy. Koppel, Executiddrug Halt Raises Ire of Doctors,
Wall Street Journal, Jan. 25, 2011, 6. Activists then pressured both the
company and the Italian Governmenstop the sale of sodium thiopental
for use in lethal injections in thountry. Bonner, Letter from Europe:
Drug Company in Cross Hairs of Dad@enalty Opponents, N.Y. Times,
Mar. 30, 2011; Koppel, Drug Halt HindeExecutions in the U.S., Wall
Street Journal, Jan. 22, 2011, p. Al. That effort proved successful, and in
January 2011, the company announited it would exit the sodium
thiopental market entirely. See HospiPress Release, Hospira Statement
RegardingPentotha™ (sodiumthiopenta) Market Exit (Jan. 21, 2011).

After other efforts to procure sodiutimopentalproved unsuccessful,
States sought an alternative, ahey eventually replaced sodium
thiopental with pentobarbital, another barbiturate. In December 2010,
Oklahoma became the first State to exe@n inmate using pentobarbital.

13



See Reuters, Chicago TribuneVviNBrug Mix Used in Oklahoma
Execution, Dec. 17 2010, p. 41. That exeouoccurred without incident,
and States gradually shifted to peraidiital as their supplies of sodium
thiopental ran out. It iseported that pentobarbital svased in all of the 43
executions carried out in 2012. The DreBenalty Institute, Execution List
2012, online at www.deathpenalty info.org/execution—list—2012 (all
Internet materials as visited Jub@, 2015, and available in Clerk of
Court's case file). Petitioners conedtiat pentobarbital, like sodium
thiopental, can “reliably induce and m&im a coma-like state that renders
a person insensate to pain” cause@bsninistration of the second and
third drugs in the protocol. Brief fdtetitioners 2. And courts across the
country have held that the usepshtobarbital in executions does not
violate the Eighth Amendment. Sexg., Jackson v. Danber§56 F.3d
157 (C.A.3 2011)Beaty v. Brewer649 F.3d 1071 (C.A.9 2011);
DeYoung v. Owen$46 F.3d 1319 (C.A.11 2011Havatt v. JoneK27
F.3d 1336 (C.A.10 2010).

Before long, however, pentobarbital alsscame unavailable. Anti-death-penalty
advocates lobbied the Danish manufacturer of the drug to stop selling it for use in
executions. See Bonneypra That manufacturer opposé#te death penalty and

took steps to block the smyent of pentobarbital for esn executions in the

United States. Stein, New Obstacle teafh Penalty in U.S., Washington Post,

July 3, 2011, p. A4. Oklahoma eventudigcame unable to acquire the drug
through any means. The District @b*2734 below found that both sodium
thiopental and pentobarbital aremanavailable to Oklahoma. App. 67—68.

Glossip v. Gross, 135 S. Ct. 2726, 2733—-34 (2015).

For these reasons, other courts have@istected this type of information from
disclosure. Earlier, counsel for Plaintiffstiis case served subpoenas on the correctional
departments of several Defendata discover the identities tfeir suppliers. Missouri,

Virginia, Alabama, and Ohio come to mind.

Missouri: The Missouri Department Gorrections, among others, sought court
protection from the subpoenas, andtttispute went to the Eighthr€uit Court of Appeals. As
is the case here, Missouri’s Department ofr€ctions claimed thats drug supplier had
announced that it would refuse to supply furtheiggrif its identity waslisclosed to anyone. In
light of this potential eliminton of Missouri’s supplie the court granted Missouri’s request for
relief. In so doing, the Eighth Circuit notedtttompelling Missouri tadentify its supplier
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“will not help the inmates establish the existe of an available alternative method of
execution.” In re Missouri Dep’t of Correction$839 F.3d 732, 736 (8th Cir. 2016). Moreover,
as shown, eliminating that supplier as a sofwcexecution drugs wouldause an undue burden
on Missouri, justifying praction under Fed.R.Civ.P. #5 Requiring confidentiality by means
of a protective order to limit disclosure istraosatisfactory solution, both because the supplier
would not sell any more drugsii§ identity was disclosed tyoneas well as the risk, perhaps
particularly great in this typef litigation, that arunintended disclosure fmersons not directly
related to this lawsuit would occud. at 737.

Virginia: A similar request was made hytgpoena to the Virginia Department of
Corrections, which filed a motion to quash. Althoulgé situation was slightly different, the test
was the same. There, the Department of Coorstefused to provid@formation that would
disclose the name of its suppl@rthe members of its executiceaim. The district court granted
the motion to quash, holding that “disclosuresspant to a subpoena that impede a state’s
ability to carry out executionsonstitute an undue burdenlri re: Virginia Dep’t of Corrections
v. Jordan 2017 WL 5075252 at *5 (E.D. Va. Nov. 3, 2017).

Alabama: In a case out of Alabama that ditlingolve these Plaintiffs, the district court
limited discovery of the supplier ¢téthal injection drugs, insteadquiring the State to produce a
“general description” of itefforts to obtain pentobarbitatentifying whether it had been
successful in obtaining the drug, and, if not, why athur v. Commissioner, Alabama Dep’t

of Corrections 840 F.3d 1268, 1304-05 (11th Cir. 2016).e Hleventh Circuit affirmed the

2 Fed. R. Civ. P. 45: d) Protecting a Person Subject to a Subpoena; Enforcement. (1) Avoidm@uhden or
Expense; Sanctions. A party or attorney responsible for issuing and serving a subpoena must take regsetable st
avoid imposing undue burden or expense on a person subject to the subpoena. The court for the déstrict wher
compliance is required must enforce this duty and impossppropriate sanction--whiahay include lost earnings

and reasonable attornefegs--on a party or attoey who fails to comply.
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lower court, stating, “This information was preely what Arthur neesll to prove his Eighth
Amendment claim.” 840 F.3d at 1305. In that ¢d$®mas D. Arthur, a death row inmate who
brought § 1983 action against Conssioner of Alabama Department of Corrections, challenged
the State's method of execution under Eighith Bourteenth Amendments. Refusing to expand
the scope of discovery, the cototind that the prisoner “has givels no reason to think that the
ADOC! lied or presented false evidence eithairdudiscovery or at trial and, indeed, the
district court noted that the ADOC had ateed to produce everything of relevancéd’

Ohio: Similarly, the Sixth Circuit has affirmeddistrict court’s limitation of discovery in
a challenge to a lethal injection protocol. After explaining the analyaishould be conducted
when considering a protective ordthe court said, “Good cause dgif ‘specific prejudice or
harm will result’ from the absence of a protective ordén.te Ohio Execution Protocol
Litigation, 845 F.3d 231, 236 (6th Cir. 2016). Reviegvevidence of pressure applied to
pharmacies supplying lethal injean drugs, the district courb@ind that the potential harm and
prejudice to those pharmacies was demonstitatdéte evidence provided by the State. If the
drugs thereby became unavailable, “Defenslanll suffer an undue burden and prejudice in
effectuating Ohio’s executigorotocol and practices.Id. at 239 (citingCooey v. Stricklands04
F.3d 939, 946 (6th Cir. 2010)). Moreover, evieough the district court used the State’s law on
confidentiality of infornation regarding lethal jaction, “this result does not federalize the Ohio
secrecy law as a common-law privilege for immuniThe district court ferenced the statute as
an evidentiary data pdifior analysis only.”ld.

With regard to the identity of peopleviolved in the execution process, the Court’s

analysis is based on the balancing required dg R®&(c), regardless of whether those people

13 Alabama Department of Corrections.
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would be covered under the Mississippi statitany of the cases cited above considered
protecting the identities of execution team merslberbe akin to protecting the identities of
suppliers.In re Ohio ExecutioProtocol, 845 F.3d at 238-38r re Missouri Dep't of
Corrections, 839 F.3d at 73, re Virginia Dep’t ofCorrections, 2017 WL 5075252 at **19-22.
In conducting this analysis, this Court beliettest an opinion from the Supreme Court of
Tennessee best explains the problem:

Any constitutionally validneans of execution requé¢he participation of

numerous individuals (dlectively, “the Participants”). Nevertheless, the

execution of condemned inmates remsarhighly divisive and emotionally

charged topic in Tennessee. Revealirgitientities of the Participants, even

subject to a protective ordereates a risk that the Haipants would be deterred

from performing their lawful duties.

West v. Schofie]dt60 S.W.3d 113, 128 (Tenn. 201%dst ).

Here, the Plaintiffs say that they need information on suppliers and personnel to show
that their alternative executiahug, pentobarbital, is availabl&he Defendants counter that the
Plaintiffs could themselves obtain informatiorstegpport that claim by siply creating a list of
pharmacies and calling them to determine whethemaould be willing tosell pentobarbital to
the Mississippi Department of Corrections foe us executions. As theleventh Circuit held,
“The evidentiary burden is on [the Plaintiff] tocsi that ‘there is now a source for pentobarbital
that would sell it to the ADOG@r use in executions.”Arthur v. Commissioner, Alabama
Department of Correction840 F.3d 1268, 1302 (11th Cir. 2016). The burden is not on the
Department of Corrections to shdkat it cannot acquire the drutd. at 1303.

The Court has reviewed thesgaments and the applicableMand is of the opinion that,
on balance, the hardship to the Defendantg@fenting them from olining lethal execution

drugs outweighs the Plaintiffs’ need for tm$ormation, which could be gathered by other

means. Entry of a protective order merelyiting the dissemination of information is an
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unsatisfactory alternative, astdrug supplier has rda it clear that it Wi discontinue selling
the necessary drugs if its identity is reveal@here is no allowance for revelation by court
order. Moreover, the inherent danger and $laigithat would follow even an inadvertent
disclosure convince theoQrt that it must protect the infortnan at issue from discovery. For
these reasons, the Defendants are entitled to withhold from discowenyagerial that would
identify suppliers of lethahjection drugs or persons inw@d in the exadtion process.

Some material may have been withhiblat does not fall within either of these
categories, withheld perhaps under a claim of adtpwiient privilege. Th Plaintiffs argue that
Defendants took an unnecessarily broad view ofpghislege. To the extent that material was
withheld on the basis of the attorney-clienvipege that is not otherwise protected, the
Defendants should submit that material to the Courhfoamerainspection.

Plaintiffs’ remaining discovery requestgere aimed at obtaining information on
Mississippi’'s three statutory alternags to lethal injection: howr, those requests presently are
irrelevant, as claims based on these alternativesot ripe, as will be more fully explained
below.

[I1.  Motion to Amend Complaint/M otion to Amend the Scheduling Order

These Motions are based on the Plaintiffs’ argument that they should be permitted to
challenge the above-mentioned three alternatigthods of execution recently approved by the
Mississippi Legislature. As groundlsr that argument, they assert that if they are not permitted
to show that those alternativase unavailable, they would Ipeecluded from advancing the non-
statutory method of execution by a single drugdtipn that they propose. They further argue
that failing to attack these other methods &t jiimcture may bar them from making a future

attack because the statute of limitations will have run on their claims.
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Mississippi’s general statute of limitationgjuéres that an actiole filed within three
years of the accrual of the righttaction. Richard Jordan has been on Mississippi's death row
since 1976. At his fourth and final trial in 199® was sentenced to death by lethal injection,
and that conviction and sentence became ima002. Ricky Chase has been on death row since
1989, having been sentenced to die by lethaltimec His conviction andentence became final
in 1995. Thomas Loden has been on death row since 2001, his conviction and sentence became
final in 2008. Roger Thorson has been onldeaiv since 1988; his conviction and sentence
became final, after a second trial, in 2005. RbBenon has been on death row since 1990; his
conviction and sentence became final in 1997. drlggnal Complaint in this case was filed on
April 16, 2015.

Since lethal injection in the mid 198@scame the statutory method for executions in
Mississippi, the Department of @ections has changed its protocol several times. Included in
the exhibits presented in this casetaeeprotocols that existed in 2002, 2005, 2011, 2012, and
2015. The 2011 amendment permitted the Departofedorrections togbstitute pentobarbital
in place of sodium pentothal, if that drug wemavailable, and to substitute vecuronium bromide
for pavulon, if that drug was unavailable. The original Complaint in this case was based on the
2012 protocol. The 2015 amendment added midazolam as a sulbstipgatobarbital if
pentobarbital was unavailable, and fPlaintiffs were permitted to amend their Complaint to add
a claim based on that change.

Now the Plaintiffs want to amend againadd the three new methods of execution —
nitrogen hypoxia, electoution, and firing squad. In additige three alternative methods of
execution to its statute, the Lelzture provided that, after lethajection, no method could be

used unless the one preceding it was “held uritonhenal by a court o€ompetent jurisdiction
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or is otherwise unavailablé While the failure to define “ois otherwise unavailable” does not
create a model of statutory clarit{the Court disagrees with thegument made during the oral
hearing on November 8, 2017, thia¢ Mississippi Department of Corrections has unfettered
authority to declare a method unavailable withjadicial intervention.At the current time,

lethal injection by the means described in § 99-19-51 has been declared neither unconstitutional
nor unavailable. The Defendants have statatiNhississippi now has ¢hdrugs to conduct an
execution pursuant to the statuteat no protocol has been established for execution by nitrogen
hypoxia, and that the time it would take to depea protocol for a yet untried method of

execution would allow the Plaintiffs angptime to mount a challenge to it.

The Tennessee Supreme Court dealt withghestion under a simil@et of facts.West
v. Schofield468 S.W.3d 482, 491 (Tenn. 2015). The Tergessatute in question provided for
alternative methods of execont if the preceding method wesclared unconstitutional by a
court of competent jurisdian, or where the Commissioner@bérrection certified to the
government that the proceeding method was undlailaAs neither caingency had occurred,
the alternative methods were not ripe fojuddtation “because they involve a method of
execution that does not now presently apply &itimates and will never apply to them unless
one of two statutory contingeies occurs in the future.ld. at 492.

The Plaintiff’'s claim here tt they cannot show that teangle-drug execution method is
readily available unless they first litigate theetthree methods is$&d on a case out of the
Eleventh CircuitArthur v. Commissioner, Abama Dep’t of Correction$840 F.3d 1268 (11th
Cir. 2017). Arthur was a case out of Alabama, which provided for lethal injection with a three-

drug cocktail. The protocol provided thaetfirst drug was sodium thiopental; it was later

¥ This language is apparently patterned after the Oklatstaiute enumerating executimethods. Okla. Stat., tit.
22, § 1014 (2017)
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changed to pentobarbital, and finally to midazolam. Arthur askaditb protocol be changed to
a single-drug injection of pentobadd or sodium thiopental, simildo the Plaintiffs’ request in
this case. The court held that the single-druggciiipn was not a feasible alternative to the use of
midazolam and that Arthur had failed to shoattthe use of midazolam created a substantial
risk of severe painld. at 1315.

Alabama’s statute allowed a choice betweeralatijection and eleabicution. If lethal
injection and electrocution were both found undibusonal, prisoners “shall be executed by any
constitutional method of executionld. at 1274; Ala. Code Anrg15-18-82.1(c). Arthur asked,
if his single-drug claim was rejted, to be executday a third method -- firing squad. The court
held that Arthur could not impose upon theé&welants of Alabama a method of execution not
permitted by statute. In explaining why firisquad was not an acceptable or available method
of execution, the court noted that neither of the statutorily permitted modes had been declared
unconstitutional.ld. at 1316. This is not the primary holdingArthur, but dicta. Even the
Plaintiffs have admitted that this an “alternate holding,” and there is no indication that it has
been adopted by any other Circuit.

Additionally, as the United States Suprenw@ has held, “A claim is not ripe for
adjudication if it rests upon ‘contingent future etgetihat may not occur as anticipated, or indeed
may not occur at all.””Texas v. Unite®tates, 523 U.S. 29800 (1998) (quotinghomas v.

Union Carbide Agricultural Products Co473 U.S. 568, 580-81 (1985)). Where a case is
abstract, or hypothetical, it is not rip€ OTAL Gas & Power North America, Inc. v. Federal
Energy Regulatory Comm'859 F.3d 325, 333 (5th Cir. 2017). In determining ripeness, a court

should consider whether the issaes fit for judicial considetion and whether withholding a
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judgment on the issues will cause hardsl@hoice, Inc. v. Greensteif91 F.3d 710, 715 (5th
Cir. 2012).

At this time, nitrogen hypoxia appears tolitde more than a theory. It seems that no
state has actually used it, atheé Mississippi Department Qforrections has not developed a
protocol for it or for the other two alternativedny general challenge this execution method
would, of necessity, be abstract. Moreover,Rlantiffs will not be harmed by waiting until a
protocol has been established for the useisfatiernative. Because the other means of
execution are not currently available in Misgipi, a challenge to them is not rifgee also,

Alley v. Little 452 F.3d 621, 625 (6th Cir. 2006) (wheretimoel of execution was not determined
until prisoner chose between two alternatives,dhim was not ripe until the alternatives
presented and a choice made).

The Plaintiffs also argue thdte limitations period mayn on their claims regarding the
other methods of execution if those claims are noadpnt before the Court inithcase. Itis this
Court’s opinion that, for the same reasons thatkhien is not ripe, the initations period has not
begun on alternative execution methods. Wihieemethods have been approved by statute,
there is no protocol setting forth haxecutions by these methods would proceed.

Unfortunately, many courts discussing tlsisue, including the FHtCircuit, have used
the terms “statute” and “protocol” interchangealbBee, e.gWalker v. Epps550 F.3d 407 (5th
Cir. 2008) In Mississippi, while the protocol fortleal injection has been amended several
times, the statute has only been amended twice —0ri898 to describe the drugs to be used in
the execution and not again until B)ivhen the current confidentiality provisions were added.
The actual method of execution was not amendat20i7. If adoption of a statute was the

trigger for beginning the limitadns period on lethal injectiarhallenges, the Plaintiffs’ 2015
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filing would have been barred. The Complaiselt, however, states that it is based on the
change in the lethal injectigrotocol and the Court is of the opom that Plaintiffs’ cause of
action accrued when the protocol was changed.

An instructive discussion of the distinmti between statute and protocol is in the
dissenting opinion in anoth&leventh Circuit casé/cNair v. Allen 515 F.3d 1168 (11th Cir.
2008) (Wilson, J., dissenting):

Callahan's § 1983 action is not based @fétt of his death sentence or
even on the fact that he is to be exeduwby lethal injectin. Rather, Callahan is
asserting that the specific lethajaation protocol pesently employed by
Alabama is likely to cause him unduermpand suffering when his execution is
carried out. This claim could havedum to accrue only (1) when Callahan knew
or had reason to know the details of Adaim's lethal injection protocol and (2)
when his execution became imminent.

Contrary to the majority's conclasi, neither of these circumstances
existed in July of 2002. Although Alabama adopted lethal tigea@s its sole
method of execution at that time, its spieqgbrotocol is neither fixed by law nor
readily accessible. The protuds a creature of regulan, not statute, and thus it
is subject to change at any time by thal#ddma Department of Corrections. As is
the case in other states, “[n]o statutbrgmework determines when or how such
changes may occur. Nor is there a framework governing when, or even if, such
changes will be publicizedCooey v. Strickland}79 F.3d 412, 427 (6th
Cir.2007) (Gilman, J., dissenti). Indeed, it appears thalabama has revised the
protocol on a number of previous occasi@rg] there is reason to believe that its
efforts to promulgate thesearges have been inadequ&ee Jones v. Alled83
F.Supp.2d 1142, 1146 n. 2 (M.D.Ala.2007) (noting that Alabama defendants
“admitted that earlier revisions to the ool were made ... but that after diligent
search they [were] unable to locate thesign of the protocol that existed before
such changes were made”). Adding tis tincertainty, the State of Alabama
keeps the specifics of its lethajection protocol a secreSiebert v. Allen2007
WL 3047086, at *1 (M.D. Ala. Oct. 17, 20Q7)thus cannot accept the majority's
conclusion that Callahan's cause of@ttbegan to accrue five years before his
execution date was set, during which time Alabama could, and in fact did, amend
its lethal injection protocol [footnote omitted].

A better approach would be to fix the date of accrual when Callahan knew

or had reason to know the details of finetocol to be used in his execution and
when his habeas challenge to his sentence was exhausted.
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Id. at 1178. This Court agretisat the limitations period fa claim based on nitrogen hypoxia
cannot begin to run until the cause of action aesrwhich will be the adoption of protocol for

an execution based on the method. Similarly,useaf action cannot accrue based on execution
by electrocution or firing squad ulnd protocol is in place. Tdt being the case, the Motion for
Leave to File Second Amend@&wbmplaint will be denied.

The Motion for Amendment to Scheduli@gder, however, rests on two grounds — the
request to amend the Complaint to add theghrew execution methods and a request to extend
deadlines in the case based upon the recent disctgpytes. The Court is of the opinion that
the Motion should be granted for the secorabsom. Accordingly, the Court will extend the
discovery deadline in this case to July 28, 2018) an Order to follow setting the remaining
deadlines consonant with this extension.

CONCLUSION

IT 1S THEREFORE, ORDERED ASFOLLOWS:

1. The Defendants’ Motion for Protective Order [Doc. #125] is hegebpted, as set
forth above.

2. The Plaintiffs’ Motion to Cpel [Doc. #127] is herebyranted in part and denied
in part, with the Defendants to submit any documents described above that were
withheld only on grounds of attornelient privilege to the Court fan camera
review on or before April 28, 2018.

3. The Plaintiffs’ Motion for Leave to Fildmended Complaint [Doc. #129] is hereby

denied.
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4. The Plaintiffs’ Motion for Amendment to Scheduling Order [Doc. #130] is hereby
granted in part and denied in part. The discovery deadline in this matter is

extended to July 28, 2018, with other deas to be re-sdiy later Order.

IT ISSO ORDERED, this the _29 day of March, 2018.

s/ HENRY T. WINGATE
/s/HenryT. Wingate
District Judge
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