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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF M1SSI SSIPPI
NORTHERN DIVISION

WAYNE E. FERRELL, JR;; PLAINTIFFS
JAMESW. NOBELS, JR.; and
ANGELO DORIZAS

VS CIVIL ACTION No.: 3:15-CV-657-HTW-LRA

TAB TURNER; and TURNER &

ASSOCIATES, P.A. DEFENDANTS
ORDER

BEFORE THIS COURTs a Motion to Strike filed by Wayni. Ferrell Jr. [Docket no.
252]. The target of this Motion to Strike is the Motion for Contempt filed by Tab T{iDuwmk et
no. 251]. This motion for civil contempt directed at Wayne E. Ferrell, Jr. (hereinafiemred to
as “Ferrell”), and his attorney, Chuck McRae (hereinafter referred to as “Mc&ari3es Ferrell
and McRae of removing funds from McRae’s trust account, in direct contravention of ardeur
forbidding removal of those funds without a court order and without notifying “all necessary
parties” of such intentiorBee[Docket no. 251-2]. Neither of these pre-conditisrasperformed
by Ferrell and McRae

Ferrell andVicRae have responded with their Motion to Strike which relies upon Federal
Rule of Evidence 408. This rule forbids at trial evidence of compromise offered astchhegs.
As argued by Ferrell and McRae, since the revelation of the trust fund disbutses revealed
at a courordered, mandatory settlement conference, the trust fund disbursementarvslati
inadmissible and cannot be the subject of a Motion for Contempt.

This court at presentjoes not agree. Rule 408’s reald®snot appear to bleroad enough
to embrace the Feell-McRae legal theory. Ferrell and McRae who filed the instant Motion to

Strike, instead of a response to the Motion for Contempt (asking for thirty dayes aorésponse
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if the court denies their motion to strike), shall file their response to thi@mior Contempby
March 19, 2019y 8:00 otlocka.m. They have hadmpletime togaugetheir defense, and their
responséo the motiorfor contempt. Moreover, they have presented a defertbeirMotion to
Strike andbackat theSettlemeniConfeeence of August 4, 2018. Nevertheless, this court will hear
all mattersreceivedin opposition to the Motiofor Contempt.
l. BACKGROUND

This case was originally filed in Hinds CouniississippiCircuit Court on April 22, 2015.
That action was removed to this Court by the TurRarties when thefiled their Notice of
Removal on September 8, 2015, and the case was assigned Civil Action No. 3:15tV857
LRA (sometimes referred to as the “Mississippi Case”). Shortly afteNthiee of Removal in
this case was filed, a second ssiyled Turner &Associates, P.A. v. Wayne E. Ferrell, Jr., which
was filed in the Circuit Court of Pulaski County, Arkansas, was also removed andadiyent
assigned Civil Action No. 3:15¢cv90BSL-RHW (the “Arkansas Case”). The Arkansas Case was
transferred to this Court and the two cases were eventually consolidated on June 2, 2016.

After the action was commenced in Hinds County Circuit Court, but before the case was
removed to this Court, Ferrddadsought to transfer certain funds being held in the trust account
of hisformer counsel, Hunter Lundy (“Lundy”), to the trust account of his current coivhsiRbe.
Those funds, as well as other funds, were being held in Lundy’s trust account pursuantderthe Or
Directing Payment entered on June 8, 2011 by the Jasper ChlisgissippiChancery Court in
previous litigation between the parties hereto.

The Order Directing Payment ordered in part: “15. Payment to Lundy, L&wilgau &

South, LLP trust account the sum of $x,xxx,xxx.” See Ex. A. On September 1, 2015, the Hinds



County Circuit Court ordered that the amount of $540,000.00 be transferred from Lundy’s trust
account to McRae'’s trust account (the “Hinds County Order”).

The Hinds County Order ordered that “upon deposit of said monies, the funds will not be
withdrawn until further Order of the Court advising and notifying all necessaiggaThe funds
were actually transferred to McRae’s trust account on September 3, 2@4kleaxed by a check
from Lundy'’s trust account to McRae’s trust account.

On July 23, 2018, this Court entered an Order [Docket no. 249] compelling all parties and
counsel in the case to attend a mandatory settlement conference on August 4, 2GHt[(¢nesht
Conference”) At the Settlement Conference, it was revealed by Ferrell and McRaé€&dtrell
and McRaéhadremoved all of the $540,000.00 held in McRae'’s trust account without an order
from this Courtor any other Court allowing them to do so and without advising and notifying the
Court or the Turner Parties that they were doindtseas also revealed that Ferrell allegedly had
returned a portion of the funds (i.e. the funds received by him) to McRae’s trust adcoast.
also revealed that McRae had not returned the funds received by him to his trust account. The
excuse for takinghe funds from McRae’s trust account, according to Ferrell and McRae, was that
when this Court dismissed the Turner Parties’ claims in the Arkansas Gasbelieved that all
of the Turner Parties’ claims in both cases were dismissed. That was not tn@wsthistanding
the same, neither Ferrell nor McRae sought an order from this Court othemyCourt releasing
the funds with notice to the Turner Parties as required by the Hinds County Oritdérjsaa valid
and enforceable order.

Based on these statements made by Ferrell and McRae at the Settlement Conference, the
Turner Parties assert that Ferrell and McRae should be held in civil contenvpiléding the

Hinds County Order.



. STATUSOF THE TRUST FUND

As stated above, the Hinds County Order ordered that “upon deposit of said rianies,
funds will not be withdrawn until further Order of the Court advising and notifyingeakssary
parties” Though this case was removed from the Hinds County Circuit Court on September 8,
2015, the Hind County Order remains a valid and enforceable diaheling on the parties in
this case.

Pursuant td'itle 28 U.S.C. 81450, “[a]ll injunctions, orders, and other proceedings had in
[an] action prior to its removal shall remain in full force and eftettil dissolvedor modified by
the district court.” This statute has been interpreted and affirmed Hyniked States Supreme
Court inGranny Goose Foods, Inc. v. Brotherhood of Teams&tekato Truck Drivers Local No.
70 of Alameda County, etell5 U.S. 423 (1974). I6ranny Goosgthe Lhited StatesSupreme
Court stated that: “Judicial economy is promoted by providing that proceeduh@s $tate court
shall have force and effectfiederal courtso that pleadings filed in state court, for examplegne
not be duplicateth federal court."Granny Goosg415 U.S. at 4386 (emphasis added). “After
removal, théederal court ‘takes the case up where the State court left it loff &t 436 (quoting
Duncan v. Geganl01 U.S. 810, 812, 25 L.Ed. 875 (1880Yhus attachmentsequestrations,
bonds, undertakings, securities, injunctions, and other orders obtaistte court all remain
effective after the case is removed to federal coldt.lemphasis added). Thou@ranny Goose
specifically dealt withthe effect of removadn a preliminary injunction issued in the case while it
was pending in state court, tisipreme Court affirmed that the Congress clearly intended to
“preserve the effectiveness state court orders after removal . . .” with the adoption of 28 U.S.C.
81450. Id. Thereforen accordance with federal law, the Hinds County Order remains valid and

enforceable irthese proceedings, unless this Court dissolves or modifies the same, which has not



beendone.See Resolution Trust Corp. v. Northpark Joint Vent®s8 F.2d 1313, 1316 {Xir.
1992) (CitingNisshelwai American Corp. v. Kline845 F.2d 1300, 1303{5Cir. 1988)).
1. CIVIL CONTEMPT

“Civil contempt is a remedial action designed and intended to obtain compliance with a
Court Order or to compensate for damages sustained as a result of noncomRianceirio v.
Bestline Products, Inc645 F.Supp. 1210, 1212 (S.D. Fla. 1986) (civdfComb v. Jacksonville
Paper Co, 336 U.S. 187, 191, 69 S.Ct. 497, 499, 93 L.Ed. 599 (1948)). “The failure to comply
need not be with the intent to disobey a Court Order as intent to disobey is not a prerecaisite t
finding of civil contempt.”ld.

Civil contempt proceedings involve (1) the issuance of an Order; (2) following the

disobedience of that Order, the issuance of a conditional Order finding the

recalcitrant party in contempt and threatening to impose a specified penakyg unl

the recalcitrant party purges itself of contempt by complying with the dvedcr

purgation conditions; and (3) exaction of the threatened penalty if the purgation
conditions are not fulfilled.

Id. at 1213. “A party petitioning for a civil contempt finding must prove by clear and rangi
evidence that the respondent violated a Court OrtterHowever, once the prosating litigant
makes out a prima facie case, the burden of production shifts to the alleged contadmnoay
defend his failure on the grounds that he was unable to conighlyyTo succeed on this defense,
however, the respondent must go beyond a bald assertion of inability and satisfy his burden by
introducing evidence in support of his clainid’ (citing United States v. Haye$22 F. 2d 723,
725 (11th Cir. 1984)Combs v. Ryan’s Coal Co., In@85 F. 2d 970, 984 (11th Cir. 1986)).

V. HOLDING

At the Sdtlement Conference, this court inquired of the amount in McRae’s trust account.

McRae answered that a significant amount had been disbursed. In sum, he argueutiditthe

conditions for the trust fund had evaporated and no need for continuing the trust fund tieein exis



The court at presentjisagrees. Outstanding litigation may yet involve the monies plledge
to the trust fund.

Even so, Ferrell and McRae were under a specific order not to disburse the funds without
a court order and not before notifying counsel opposite of such intention. They did not notify the
court, nor, according to Attorney Talurher,the other parties.

Ferrell and McRae apparently ignore this court’s power and authority togragany time
whether he court’s forbearance order is being obeyed. At any time, this court coulthieter
whether its non-distribution order is being obeyed, what financial institution hasotiey, what
interest rate, if any, is being applied and the financial safety dfdlaéng institution. The court
could require regular reports of the above. Afterall, the money is being held indisbarsable
trust by a court order.

Ferrell and McRae turn touRe 408a) of the Federal Rules of Evidenfog protection.

Aimed at bstering open conveatson on possible compromisad settlement, tke 408
in various circumstances, bars participants from offeringptiedrial negotiations, offers and
discussions at triaRamada Dev. Co. v. Rayd®4 F.2d 1097, 1106 (5th Cir.198Rule 408'is
designed to encourage settlemenysfostering fee and full discussion of the isstie “[T]he
guestion under the rule is whether the statements or conduct were intended to be part of the
negotiations toward compromiséd. See alsBuckhanan v. Shinsek65 Fed. Appx. 343 {5
Cir. 2016)(to determinavhethera matter isnadmissible under Rule 408, the cauristdetermine
whether the statements or conduct were intended to be part ofeti@iationstoward
compromise.’{citing MCl CommunicationService, hc. v. Hagan641 F.3d 112116-17(5" Cir.

2011).
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At this stage, tis court is not petmded that McRasrevelation ofthe status of th&ust
funds is a revelation sheltered byl®408 and its exceptions.
The court, however, will not render a firggcision onhis matter nowbut, instead, will
do so at the end of the forthcoming hearing, which is scheduled for March 19, 2019 ain9:30 a.
IT IS, THEREFORE, ORDERED thatWayneE. Ferrell Jr.’sMotion to Strike[Docket
no. 252] is herebyDENIED. This court will hold a hearing on March 19, 2019 at 9:30 amm
Defendants Motion for Contempt{Docket no. 251].
SO ORDERED thisthe 13th day of March, 2019.

S HENRY T. WINGATE
UNITED STATESDISTRICT COURT JUDGE




