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No. 3:16-CV-243-CWR-RHW 

CARL R. BOATNER, 

Plaintiff, 

v. 

NANCY A. BERRYHILL, 

Acting Commissioner, 

Social Security Administration 

Defendant. 

____________________ 

ORDER AWARDING DISABILITY PAYMENTS 

____________________ 

Before CARLTON W. REEVES, District Judge. 

Carl Boatner spends much of his life waiting.1 He waits to 

catch his breath after walking a few dozen steps.2 He waits for 

family and friends to assist him in shaving and taking medi-

cations.3 He waits on car rides in rural Mississippi to his many 

doctor’s appointments.4 He waits in parking lots while others 

shop for him, afraid of having a medical emergency in public.5  
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Boatner’s diagnoses include coronary artery disease, two liver 

diseases, diabetes, obesity, hypertension, spine disorders, ma-

jor depressive disorder, and anxiety disorder.6 In 2015, Boat-

ner received a terminal diagnosis of chronic obstructive pul-

monary disease, but survived a months-long stay in hospice 

care.7  

Even before entering hospice care, doctors described Boatner 

as “chronically ill” and “disabled.”8 Between 2011 and 2015, 

they prescribed him about 17,000 pills.9 Boatner, now 52, uses 

oxygen tanks and other devices to help him breathe.10 He has 

had a number of strokes and heart attacks, with stents across 

his heart and liver,11 and recently had triple-bypass heart sur-

gery.12 Around 2000, a heart attack ended his two-decade long 

career as a truck driver.13 He has not had a steady job since.14 

Boatner last applied for a job in 2015 as a yard hand, but was 

rejected because the employer thought he “couldn’t hold 

up.”15 

Boatner has spent nearly a decade seeking disability pay-

ments from the Social Security Administration, filing his last 

application in 2014.16 Despite acknowledging the severity of 

Boatner’s medical conditions and his trips to death’s door-

step, the Administration has denied each of his four applica-

tions.17 These denials have been painful. One caused Boatner 

to walk out of his house, put a gun to his head, and threaten 

to kill himself.18  

Boatner filed this lawsuit to challenge the latest denial. No 

lengthy judicial opinion need resolve that challenge. Boatner 

plainly qualifies for disability payments.  

But Boatner’s story is worth telling in full. It reveals a disabil-

ity payment system tasked with managing millions of cases 
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each year, yet stripped of the resources to decide those cases 

fairly. As Justice Thurgood Marshall once wrote, such an “un-

necessary barrie[r]” to people with disabilities “stymie[s] 

recognition of [their] dignity and individuality,” and there-

fore requires careful review.19 Furthermore, the disability 

payment system aims to be “as protective of people’s dignity 

as possible,”20 a purpose “courts must give ‘due regard for.’”21 

The Court must explore why, until today, the disability pay-

ment system has left Boatner waiting.  

I 

How Could Boatner Qualify for Payments? 

By proving to the Administration he met its definition of “dis-

abled.”22 For adult applicants, that definition is the same in 

both programs that make up the disability payment system, 

Disability Insurance and Supplemental Security Income.23 

The programs’ application procedures are nearly identical, 

though people qualify for the former by being properly in-

sured and qualify for the latter, as Boatner did, by having very 

low incomes.24 

Boatner qualified for disability payments if his long-term 

medical conditions (those that are expected to be fatal or last 

more than a year) make someone of his age, education, and 

work experience unable to do “substantial gainful activity.”25 

Such activity is, roughly, work that could generate earnings 

equal to those of a full time, federal minimum wage job.26 If 

there are a “significant number” of jobs in the “national econ-

omy” that Boatner could work to make such earnings, he 

would not qualify for payments.27  

This definition of disability, written generations ago, has been 

called long obsolete by scientists and scholars.28 Under its 
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cramped structure, the Administration says it “does not mat-

ter” if there is a “lack of work in [the] local area” for Boatner’s 

body.29 Nor does it matter if he “would not actually be hired” 

for open jobs, even if the “hiring practices of employers” dis-

criminate against him.30 What matters is Boatner’s ability to 

prove he had medical conditions that could “reasonably be 

expected” to cause “symptoms” that prevent him from earn-

ing a minimum wage living.31 

Boatner could use many kinds of evidence to prove he had 

the right symptoms,32 but he needed “objective medical evi-

dence” from “acceptable medical sources” to prove he had the 

right medical conditions.33 Such evidence is limited to lab re-

sults or observations by medical professionals using “medi-

cally acceptable clinical diagnostic techniques,”34 like a doc-

tor’s “physical examination.”35 By the end of Boatner’s appli-

cation process, the Administration had 914 pages of objective 

medical evidence and testimony from doctors, therapists, and 

others.36  

II 

How Did the Administration Evaluate this Evidence? 

By using the five-step process applied to the millions of disa-

bility applications filed each year.37 The process’s first four 

steps are shortcuts, created to help staff weed out easy cases 

quickly.38 The two initial steps check whether Boatner lacks a 

severe medical condition or is already earning a minimum 

wage living.39 The third step checks if his conditions amount 

to “listed impairments,” those the Administration thinks 

would disable anyone.40 The fourth step checks if his condi-

tions allow him to work a recently held job.41 If none of these 

shortcuts resolves Boatner’s application, the last step checks 
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if he can earn a minimum wage living given his conditions, 

age, education, and work experience.42 

Following these steps can be difficult. For example, seeing if 

a heart condition amounts to a listed impairment at the third 

step requires understanding over 11,000 words of instruc-

tions.43 Following those instructions may require searching 

for hundreds of pieces of evidence, as well as knowing 

whether evidence has “medical equivalence” to things like 

“downsloping depression, in the absence of digitalis glyco-

side treatment or hypokalemia, of the ST segment of at least 

−0.10 millivolts (−1.0 mm) in at least 3 consecutive complexes 

that are on a level baseline in any lead other than a VR.”44 

Later steps can be similarly complicated, requiring interpre-

tation of “all of the relevant medical and other evidence” in 

assessing an applicant’s ability to work.45 In short, following 

these steps requires medical training, legal fluency, and am-

ple time. 

The first person to review Boatner’s application was a disabil-

ity examiner. They and fewer than 10,000 other examiners 

must decide millions of applications each year.46 Examiners 

may need to decide as many as three applications each day.47 

One examiner says this gives them “about two hours to make 

a decision on a case.”48 Examiners may lack a high school ed-

ucation,49 and in Mississippi are paid as little as $13 an hour.50 

Examiners “are not medically trained but may consult with a 

medical consultant.”51 These consultants rarely specialize in 

the medical conditions they are asked to evaluate.52 There are 

far fewer consultants than examiners, and many work part-

time.53 One consultant said it is “accepted agency practice” to 

sign off on decisions “without reviewing the files or after only 

a cursory review.”54 The consultant in Boatner’s case decided 
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Boatner lacked severe medical conditions; that decision was 

justified with only the following: “elev lft’s with nl abd, bili-

rubin, no ascites, pul-cta, no abnl radiologic studies no mi, no 

cv sx’s. lbp but at recent admit, nt to palpation. nl moto, 

neuro, ext’s dm2 in poor control w/o sig complications.”55 

According to one former administrative law judge (or ALJ), 

the “cardinal rule” of applying for disability payments is to 

“appeal everything.”56 Boatner followed this advice as hun-

dreds of thousands do each year, appealing the initial denial 

to a second examiner.57 After a second denial, Boatner ap-

pealed to an ALJ.58 

ALJs have an immense caseload that requires them to decide 

at least ten cases per week.59 Boatner’s ALJ resolved more than 

600 cases in 2016.60 Studies indicate ALJs have fewer than 

three hours to decide each case.61 During that time, they have 

to hold a hearing and read an evidentiary record that averages 

655 pages in length.62 ALJs say that reading every page of ev-

idence is “impossible.”63 The National Academies say it is a 

“matter of conjecture” whether ALJs are given the resources 

to make “valid or reliable” decisions involving medical evi-

dence.64 A recent acting president of the Association of Ad-

ministrative Law Judges said, “We don’t have [the] medical 

experts that we need. . . . We’re kind of in a do-it-yourself op-

eration.”65 

Administration employees can hire an outside medical spe-

cialist to evaluate an applicant in person.66 Here, the Admin-

istration hired a psychologist to evaluate Boatner’s mental 

conditions. The psychologist’s report concluded that Boat-

ner’s “mood, anxiety and personality difficulties” were 
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“likely to persist for the next twelve months” and “have a sig-

nificant negative impact on his ability to function in a normal 

work setting.”67 One would assume the Administration 

would give reports it paid for great deference. However, the 

Administration gives ALJs wide latitude to disregard such re-

ports.68 Boatner’s ALJ rejected the psychologist’s report as 

“vague,” despite it being nearly 2,000 words in length.69 

Studies suggest that “the outcome of cases depends more on 

who decides the case than on what the facts are.”70 Decisions 

may be based on “ideological views” rather than “the 

strength of the evidence.”71 One such view is to “generally be-

lieve” applicants,72 and some ALJs may do so uncritically.73 

More often, however, ALJs express an “ingrained skepticism” 

of applicants.74 There are more odious biases, too. One ALJ 

told his staff that “blacks, Hispanics, [and] poor white[s] . . . 

are drug addicts or alcoholics or have decided to adopt a life-

style where they just will not work no matter what.”75 This 

view may be widespread. Research shows that ALJs are more 

likely to award disability payments to a white applicant than 

a black applicant with identical medical conditions, symp-

toms, age, education, and work experience.76 There is no rea-

son to believe Boatner’s ALJ had any nefarious biases. It is 

worth noting, however, that he issue denials at a rate 25% 

higher than the national average.77 

It may be that the decision in Boatner’s case was not even 

written by an ALJ. Decisionwriting is typically outsourced to 

an attorney or paralegal.78 One writer said their training con-

sisted of “some videos” and “canned language to use in draft 

ALJ decisions.”79 This language comes from a Microsoft Word 

template used to generate generic text in nearly all decisions.80 
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Interestingly, such text makes up about half of Boatner’s de-

cision.81  

ALJs do give writers instructions, but they may “routinely 

omit basic findings,” like how medical conditions affect an 

applicant’s ability to work.82 Instructions might be simply to 

“fill in the missing pieces” justifying a denial.83 Writers usu-

ally have no more than eight hours to craft a decision.84 Some 

say they have time to read all the evidence, while others admit 

they only “brows[e] through” it.85 Such browsing is incompat-

ible with the legal requirement that ALJs “review all of the 

evidence relevant to [a] claim.”86 

III 

Did Boatner’s ALJ Review the Evidence Properly? 

No.  

The ALJ properly evaluated the evidence during the first two 

steps of the sequential evaluation process. He found that 

Boatner had not worked since filing his application and had 

“severe” medical conditions that “could reasonably be ex-

pected to cause” disabling symptoms.87 The conditions 

deemed severe included chronic obstructive pulmonary dis-

ease (or COPD), coronary artery disease, two liver diseases, 

diabetes, obesity, hypertension, major depressive disorder, 

and anxiety disorder.88 

In applying the process’s third step, the ALJ found that Boat-

ner’s severe medical conditions failed to “meet or medically 

equal the criteria for any listed impairment.”89 Beyond this 

conclusory statement, there is no evidence the ALJ evaluated 

Boatner for listed impairments involving his cardiovascular, 

musculoskeletal, immune, or respiratory systems. The ALJ’s 
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decision only describes evaluating Boatner for “listings 12.04, 

12.06, and 12.09,” which involve “mental disorders.”90  

At the fourth step, the ALJ accurately found that, since his 

truck driving career ended long ago, Boatner had “no past rel-

evant work” he could return to.91  

Turning to the last step, the ALJ found Boatner could work 

full days at jobs that required him to crawl, walk or concen-

trate for hour-long periods, and frequently lift and carry 10 

pounds.92 That conclusion, as well as the ALJ’s subsequent de-

nial of Boatner’s application, was based on a finding that the 

“evidence in the case record” did not prove he had any “seri-

ous and debilitating symptoms.”93 

The ALJ consistently ignored relevant evidence in making 

this finding. This is reflected in the ALJ’s discussion of Boat-

ner’s back pain, which is as follows:  

“The claimant testified . . . [s]itting caused pain. 
. . . In September 2014, the claimaint was seen by 
Dr. William Perry for a check-up of his chronic 
conditions and back pain. . . . Dr. Perry advised 
the claimant to lose weight to help with back 
pain. . . . An x-ray of the lumbosacral spine in 
2011 showed only mild degeneration. . . . Dur-
ing an examination by Dr. Perry in February 
2015 . . . [t]here was tenderness in the lumbar 
spine.”94  

This discussion omits a 2012 physical exam by Dr. Perry, 

which found abnormalities in Boatner’s lumbar spine and led 

to a diagnosis of “degenerative disc disease.”95 It does not 

mention a radiologist’s conclusion that the 2011 x-ray justified 

a diagnosis of “mild degenerative spondylosis.”96 It leaves out 

medical imaging in 2015 that confirmed “degenerative 
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changes in the spine.”97 It omits hospice nurse reports from 

2015 that said Boatner’s back pain caused mood swings and 

limited his ability to stand or walk.98 And it omits treatment 

records showing Boatner’s back pain is so severe it requires 

regular treatment with opioid painkillers.99 

A disturbing pattern of similar omissions appears across the 

ALJ’s decision. While the law requires the ALJ to consider the 

side effects of medications,100 it never mentions any of the 15 

medications Boatner takes every day, let alone their potential 

side effects – which include confusion, vomiting, headaches, 

blurred vision, drowsiness, dizziness, memory problems, 

nausea, and muscle problems.101 It never mentions conclu-

sions, based on 2015 medical imaging, that Boatner was likely 

suffering from “transient ischemic attacks”102 – that is, mini-

strokes.103 It mentions chest pain once,104 despite that symp-

tom being the regular cause of Boatner’s hospitalizations, 

with three such trips occurring in 2015 alone.105 

There are many more omissions of relevant evidence. The 

most significant are within the ALJ’s discussion of Boatner’s 

respiratory problems, which is as follows:  

“The claimant testified . . . COPD caused prob-
lems when he got excited [and] used an inhaler 
five times per day. . . . During an examination 
by Dr. Perry in February 2015, the claimant had 
completely normal respiratory [] findings. . . . 
On June 16, 2015, the claimant . . . had a normal 
[] respiratory exam [and a] chest x-ray showed 
no acute cardiopulmonary process. . . . In Sep-
tember 2015, the claimant presented to the 
emergency room at Baptist Medical Center 
Leake reporting he could not breathe. He was 
diagnosed with acute exacerbation of COPD 
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[and] was noted to be in respiratory distress[.] . 
. . In a[n August 2015] letter from the hospice 
director [] it was noted that the claimant was ad-
mitted to hospice care due to terminal COPD . . 
. he was noted to have extreme shortness of 
breath upon any kind of exertion and was de-
pendent on an oxygen concentrator and nebu-
lizer[.] . . . The letter [is] given little weight as it 
appears the level of limitation stated in the letter 
did not persist for any significant length of time 
as the claimant’s hospice care was discontinued 
in October 2015. . . . While the undersigned 
acknowledges severe problems with COPD . . . 
since the application date [in October 2014], the 
claimant’s condition has actually improved.” 

This discussion deeply understates the duration and severity 

of Boatner’s respiratory problems. Absent are Boatner’s state-

ments in late 2014 that shortness of breath prevents him from 

doing housework, carrying more than a few pounds, and 

walking without breaks or assistance – even up the few steps 

to his camper.106 It omits a January 2015 hospitalization for 

“gradually worsening” shortness of breath.107 It omits two 

January 2015 physical exams revealing abnormal breath 

sounds that resulted in diagnoses of shortness of breath and 

COPD.108 It omits medical imaging in June 2015 showing Boat-

ner’s lungs had calcified lymph nodes, deflated air sacs, thick-

ened esophageal walls, and emphysema.109 It omits a June 

2015 doctor’s report that Boatner was having shortness of 

breath during medical procedures.110 It omits a July 2015 x-ray 

showing Boatner’s lungs filling with fluid.111 And it omits July 

2015 medical records showing that Boatner’s lungs had col-

lapsed.112 
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Furthermore, the ALJ was unjustified in concluding that Boat-

ner’s release from hospice meant his symptoms had become 

non-severe. The hospice provider itself said Boatner was dis-

charged merely because his symptoms had “not declined.”113 

Medical research confirms the common-sense idea that being 

released from hospice care does not release one from disa-

bling symptoms.114 The ALJ’s decision ignored all this, as well 

as the evidence proving that Boatner still had severe respira-

tory symptoms after leaving hospice care. It omits a lung 

exam in the record’s final hospice visit report, which found 

that Boatner was wheezing and expelling “greenish brown” 

mucus.115 It omits a nurse’s conclusion in that report that Boat-

ner required an inhaler, a nebulizer, oxygen, and “assistance” 

with “housekeeping, shopping, meal prep, [and] groom-

ing.”116 It omits a later physical exam at a hospital finding 

Boatner had decreased air movement, wheezing, and “rhon-

chi,” sounds that indicate lung obstruction.117 Finally, it omits 

Boatner’s November 2015 testimony that he still had up to 

five episodes a day where he could not breathe.118  

There is no evidence that could lead the ALJ to conclude that 

Boatner’s severe respiratory symptoms were short-lived. The 

Court is left wondering what did lead to that conclusion.  

The evidence the ALJ decided not to omit was often misinter-

preted. The ALJ’s decision spends a paragraph discussing a 

“diagnosis of diabetic ketoacidosis” from a September 2015 

medical chart.119 The cited chart says such a diagnosis was 

“not applicable” to Boatner.120 The ALJ says that, in a July 2015 

report, a doctor described “advis[ing]” Boatner to not “abuse 

alcohol.”121 The cited report includes no such warning.122 The 

ALJ says medical charts from years of treatment at Weems 

Community Mental Health Center show “[n]o significant 
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mental status findings.”123 Those charts include over a dozen 

diagnostic scores,124 each of which indicate that medical pro-

fessionals thought Boatner’s mental health conditions gave 

him “moderate” to “serious” trouble thinking, interacting, 

and working.125 Such errors frequently leave the Court dumb-

founded. 

The ALJ never justifies his errors and omissions, with one ex-

ception. The ALJ says he ignored Boatner’s testimony because 

of a “complete disregard for his physicians’ advice and his 

own health [shown] by continuing to abuse substances de-

crease[d his] credibility.”126 True, Boatner has a diagnosis of 

polysubstance dependence,127 but – as the ALJ says – there is 

“no current substantial evidence of substance abuse.”128 Boat-

ner also has a diagnosis of tobacco use disorder,129 and contin-

ues to smoke regularly.130 One doctor said “his long term-out-

look is not good if he continues to abuse tobacco,” while an-

other “stressed” that Boatner “stop smoking” to help manage 

his COPD.131 Abusing drugs in violation of a treatment plan 

could disqualify Boatner from receiving disability payments, 

but only if following that plan would restore his ability to 

work.132 There is no evidence this is the case. The ALJ admits 

as much in finding that Boatner’s drug use is “not . . . material 

to a finding of disability.”133  

Unable to disqualify Boatner directly for his drug addictions, 

the ALJ transmuted them into a credibility-destroying char-

acter flaw. This alchemy is beyond the ALJ’s power. The law 

says ALJs cannot “presume that all claimants with [drug ad-

diction] are inherently less credible.”134 Furthermore, ALJs 

cannot treat testimony “substantiated by objective medical 

evidence” as non-credible.135 Boatner’s testimony about his 
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symptoms was so substantiated. There was no justification for 

ignoring it.  

The ALJ’s pattern of omitting relevant evidence is important. 

The law says each ALJ decision must be supported by “sub-

stantial evidence.”136 Boatner appealed the ALJ’s decision to 

this Court, claiming it was “unsupported by substantial evi-

dence.”137 

IV 

Does Substantial Evidence Support the ALJ’s Denial? 

No. 

The Supreme Court says evidence is “substantial” when a 

“reasonable mind might accept” it to “support a conclu-

sion”138 – like whether someone qualifies for disability pay-

ments. Substantial evidence thus refers to a specific “quan-

tity” of evidence.139 That quantity is less than a “preponder-

ance” of evidence, but more than the amount of evidence that 

creates a “suspicion” something is true.140 It is unclear how 

much certainty evidence needs to create in order to be sub-

stantial. When 162 federal judges assigned a percentage to 

that certainty, the figures spread across a wide range, most 

falling somewhere between 30% certain and 70% certain.141 

Whatever the precise amount of certainty is, a decision is sup-

ported by substantial evidence only when it accounts for 

“whatever in the record fairly detracts from its weight” and is 

“justified by a fair estimate” of “the record as a whole.”142 The 

Fifth Circuit says the substantial evidence rule requires courts 

in disability cases to “scrutinize the record.”143 Such review 

ensures the Administration does not weave blankets of fiction 

from a few threads of fact.  
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Here, the magistrate judge assigned to review Boatner’s case 

recommended this Court find that substantial evidence sup-

ported the ALJ’s decision.144 Boatner objected to that recom-

mendation, arguing that it misapplied the substantial evi-

dence rule.145 That objection is sustained. The Supreme Court 

says it not enough for a magistrate to “find in the record evi-

dence which, when viewed in isolation, substantiated the 

[Administration’s] findings.”146 Given that it has been 

“properly objected to,” the magistrate’s recommendation is 

rejected.147 

When the evidence “conclusively shows [an applicant] is dis-

abled,” as it does here, a court in the Fifth Circuit may “re-

verse and remand with instructions to enter judgment in fa-

vor of the claimant.”148 The Administration’s decision is there-

fore REVERSED. The Administration is ORDERED to give 

Boatner disability payments in line with his application’s 

stated disability onset date of September 24, 2013.149 

*  *  * 

Doing justice means finding truth. Finding truth takes empa-

thy, expertise, and time. Without those resources, people who 

decide disability cases are doomed to do injustice.  

The injustices of the disability payment system are both many 

and deep.150 Research suggests the majority of denials may be 

incorrect,151 and applicants struggling to manage their disabil-

ities say such denials can amount to a “death sentence.”152 

Even applicants who obtain payments say the system feels 

like “a game [where] nobody is explaining things to you,”153 

one that forces them to “present an image of being pathetic 

and helpless.”154 Some say they are “talked down to” by “sus-

picious” Administration employees, who make them feel like 



  

16 

“non-citizen[s]” for simply exercising their right to seek pay-

ments.155  

Obtaining those payments can take years.156 Annually, thou-

sands die waiting.157 As a president of the Association of Ad-

ministrative Law Judges said, “We have decided it’s better for 

people to die than to adequately fund [the system.]”158 Those 

who survive believe the wait “can be just as bad.”159 “I would 

dutifully fill the packets out and send them back in, and I 

would hear nothing,” one applicant said.160 “Meanwhile, my 

medical expenses piled up [and] I could not fill my prescrip-

tions because I simply didn’t have the money.”161 

Qualifying for payments can be a hollow victory. The average 

disability payment made through the Supplemental Security 

Income program is less than $20 a day.162 As one recipient 

said, “[I]t’s really demoralizing: you can’t afford rent . . . you 

can barely afford food.”163 Some recipients say they are “kept 

[in a] cage” by rules that prevent them from working to earn 

extra money.164 Others say disability payments merely “allow 

you to sort of exist in the margins.”165 

These injustices are rooted in a system that refuses to see the 

needs of people with disabilities as they exist in reality, rather 

than as they exist in the imaginations of the able-bodied.166 

Those needs are not charity, disdain, or pity. In one woman’s 

words, her needs are simply “enough systems in place [so] 

that my disability would not limit me or prevent me from 

having a fulfilling life.”167  

Turning disability payments into one of those systems will re-

quire listening to people with disabilities – especially when 

they say, “Nothing about us without us.”168 Until they are 

heard, courts must heed Justice Marshall’s warning: when the 
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government “relegate[s] millions of people to lives of poverty 

and despair,” judges “must not shirk [their] duty to enforce 

the [law] for the benefit of the poor and powerless.”169 

SO ORDERED, this the 11th day of May, 2018. 
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