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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

JACKSON MUNICIPAL AIRPORT PLAINTIFFS

AUTHORITY, ET AL.

V. CAUSE NO. 3:16-CV-246-CWR-FKB

GOVERNOR PHIL BRYANT, ET AL. DEFENDANTS
ORDER

Constitutional litigation occasionally requsrédiscovery into the motives of the
[government] officials” whacaused the alleged violatioBenisek v. Lamon&lo. 17-333, 2018
WL 3013808, at *2 (U.S. June 18, 2018) (per cujiahhat can lead to “the assertion of
legislative privilege by those officials” wHigin turn, “delay[s] the completion of that
discovery.”ld.

Beniseks illustrative. In that cse, plaintiffs alleged thd&democrats redrew Maryland’s
congressional district® favor Democrats and harm Repaéns. The plaintiffs subpoenaed
three of the most powerful Democrats in the degeslature to provide ésence on that claim.
The legislators “produced [fewer] than 150 page®ial, and they asded state legislative
privilege as the basis for watholding 36 responsive documentB&nisek v. Lamon41 F.
Supp. 3d 566, 572 (D. Md. 2017). The plaintiffetbsought to compel depositions and
document production. The legislators claina@dabsolute legislative privilege.

A three-judge district court rejected the Egiors’ argument. It held that “legislative
privilege, like all evidehary privileges, applies only to theery limited extenthat a public good
transcends the normally predominant principletdizing all rational means for ascertaining

truth.” Id. at 574 (quotation marks, citations, ellipsasd brackets omitted). The court ordered

Dockets.Justia.com


https://dockets.justia.com/docket/mississippi/mssdce/3:2016cv00246/91899/
https://docs.justia.com/cases/federal/district-courts/mississippi/mssdce/3:2016cv00246/91899/328/
https://dockets.justia.com/

the legislators to sit for depositions, prodiegislator-legislator communications, and produce
legislator-staff communicationkl. at 576-77.

Asin Benisekthe plaintiffs in this case allegeatiegislative action violated the United
States Constitution. The plaintifisubpoenas were met with claimmtan absolute legislative
privilege. The legislators further assert that thegy exempt from having to create a privilege log
that would enable the Court and the partiesssess the applicability of the privilege.

The Magistrate Judge conducted a thorougleve of the law. He identified precedent
holding that “the legiskave privilege for state lawmakers &, best, one which is qualified.”
Jefferson Cmty. Health Care Centers;. v. Jefferson Par. Goy'849 F.3d 615, 624 (5th Cir.
2017) (quotation marks and citation omitted). “Tpiszilege must be strictly construed and
accepted only to the very limited extent that pernygti refusal to testify or excluding relevant
evidence has a public good transcending the nigrm@edominant principle of utilizing all
rational means for ascertaining the trutll.”

The Magistrate Judge conclubihat the state legislatorstyoenaed in this action must
create the customary privileg¢mg. Once the privilege log iseated and reviewed by all, the
Magistrate Judge will adjudicate whether thaiptiffs can overcome the traditional privilege
afforded to legislators’ communications withhet legislators and legislative staff. He then
indicated that the legislatovdll likely have to produceheir communications with non-
legislative third parties, where the privilege was waiBzk, e.gLeague of Women Voters of
Michigan v. JohnsgrNo. 17-14148, 2018 WL 2335805, at *6 (E.D. Mich. May 23, 2018)
(“Communications between legistas or staff members and tthiparties consulted during the

redistricting process amot protected by thedeslative privilege.”).



The legislators timely objected. The dfstrate Judge’s decision is reviewads novo See
Burgess v. Fed. Deposit Ins. Cqarp71 F.3d 297, 303 (5th Cir. 2017).

The legislators’ principal argument is that thewe an absolute right to be free from all
discovery requests in federal coudrhis Court joins the Magistrafludge in concluding that this
argument is foreclosed by Fifth Circuit precedent.

In distinguishing the legislative ipilege from legislative immunityJeffersorheld that
the legislative privilege was, “at best,” a “djfiad” evidentiary privilege to be “strictly
construed.” 849 F.3d at 624. Thaia straightforward rejecth of an absolute privilede.

The legislators conterttiat the discussion ibeffersonwas dicta because the case was
truly about legislative immuty. It is an appealing buinpersuasive contention. Jeffersonthe
officials argued not only #t they were immune, batsothat “their reasons for passing the
resolutions [were] privileged.” 849 F.3d at 624. Wttle battle joined, the Fifth Circuit was free
to adjudicate the dispute and hold tha phivilege was qualified, not absolute.

Lastly, the legislators press thihé Eleventh Circuit’'s decision in re Hubbardis the
correct statement of the la®ee803 F.3d 1298 (11th Cir. 2015). That too runs into difficulties.
TheJeffersoncourt was certainly aware blubbard—it had been advanced as a basis for
reversalSeeReply Brief of Appellants, Jefferson CmtHealth Care Centers, Inc. v. Jefferson
Par. Gov't, No. 16-30875, 2016 WL 6135217, at *6 (6th Oct. 18, 2016). The Fifth Circuit’s

reasoning, however, was contraryHobbard Hubbardwas never mentioned or cited. Perhaps

1 The conclusion was buttressedJgffersors citation toRodriguez v. Pataka leading case holding that
“notwithstanding their immunity from suit, legislators may, at times, be called upondogardocuments or testify
at depositions.” 280 F. Supp. 2d 89, 95 (S.D.N.Y. 2083), Angelicare, LLC v. St. Bernard PaNo. CV 17-
7360, 2018 WL 1172947, at *8 (E.D. La. Mar. 6, 2018) (applfRodriguey.
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the Fifth Circuit was being polite to a coordinate court; we do not Krdut.we do know what
Jeffersorsays. It happens to cut against thggdkators’ arguments in this matter.

The Magistrate Judge’s thorough opinion is aexdt statement of Fifth Circuit law as it
exists today. For sure, this Cbeannot state with absolute certgithat the Magistrate Judge’s
ruling isclearly erroneour contrary to law SeeFed. R. Civ. P. 72(a). The legislators have
preserved their arguments for further reviewthia interests of preserving the status quo pending
the expected interlocutory appeal, the legislatolisnot have to comply with the Magistrate’s
opinion until the mandate issues frd#ew Orleans or Washington, D.C.

For these reasons, the objection is overruled.

SO ORDERED, this the 25th day of June, 2018.

s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE

2 The Magistrate Judge’s opinion suggests that the Ele@inthit mistakenly conflated legislative privilege with
legislative immunity.
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