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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

JACKSON MUNICIPAL AIRPORT PLAINTIFFS

AUTHORITY, ET AL.

V. CAUSE NO. 3:16-CV-246-CWR-FKB

GOVERNOR TATE REEVES, ET AL. DEFENDANTS
ORDER

Today, the Court returns tbe long-running controversy afhether the plaintiffs may
take an oral deposition of Joey Songy, the for@evernor’'s former Polic Director and former
Chief of Staff, or instead mustreghim pre-approved, written questions.

l. Relevant Background and Arguments

In July 2018, the Magistrate Judge applied wahimhg Fifth Circuit authority in this area
of law, In re F.D.1.C, 58 F.3d 1055 (5th Cir. 1995), to catey whether then-Chief of Staff
Songy could be deposed about S.B. 2162, tip@ditakeover bill. The Magistrate Judge
determined that Songy’s testimony was esaband should be secured. Owing to Songy’s
responsibilities in the Governisroffice, however, the Magisti@ Judge found that Songy should
only be required to sit for a two-hodeposition limited to two topics.

The Governor’s attorneys appedl The Fifth Circuit vacatettie order with instructions
to consider four new factork re Bryant 745 F. App’x 215 (5th Cir. 2018). The Magistrate
Judge then asked the parties to submit additional briefing.

In an Order dated October 10, 2019, the MagiistJudge again concluded that Songy
had essential information thastified taking his deposition. gplying the Fifth Circuit’'s new
standardsee id, the Magistrate Judge found that faintiffs should depose Songy via pre-

approved, written questionSeeFed. R. Civ. P. 31.
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The plaintiffs say “two critical developenmts” warrant reconsideration of the paper
deposition. Docket No. 395 at 2. They first contdmat in the years to have elapsed since the
Fifth Circuit considered this issue, furthdiscovery confirmed thdacts within Songy’s
personal knowledge cannot be secured through wofitreesses. As the Magistrate Judge put it,
“since only Songy can answer . . . questions abisubwn concept of trafierring control of the
airport or what all he did to promote it, tiformation must exclusively come from Songy and
cannot be provided by alternativétmesses.” Docket No. 392 at 2.

The new evidence submitted to the Court bears this out. In depositions conducted after
the Fifth Circuit’s ruling, aide after aide testified thian-Policy Director Songy wabke person
with information about the airport takeover bill.

One such witness was Drew Snyder, Deputyitsel to the Governor before and during
S.B. 2162. The plaintiffs thought Snyder had peed knowledge about thegislation, since he
had written a May 18, 2015 document titled, “iFaikcontrol of Jackson-Medgar Wiley Evers
International Airport.” In adur-hour fact witness depositi, however, Snyder struggled to
recall anything about the bill's developmeNearly every page of the deposition excerpts
provided to the Court show him@wmering with some variation dfdon’t rememberl can’t
recall, | don’t know or I’'m not sure Snyder instead “first heasbmething about the airport
from Joey,” said Songy was the “policy personattached to the idea,” and wholly deferred to
Songy’s recollection of the bill.

Other depositions were even more usel@Bse Perry, a former policy staffer to the
Governor, said “l don’t remenago knowing anything about therport bill until it was dropped . .

. [I] don’t remember any conversations or meetings with Joey.” Meanwhile, Bobby Morgan, the



Governor’s policy liaison to the Mississippi Senaestified that heould not recall a single
conversation he ever had about the Hispite it being within his portfolib.

Read as a whole, then, the depositiamsdeicted in 2019 confirm that the plaintiffs
cannot learn the true origins of tagport bill without Songy’s testimony.

The plaintiffs’ second argument is morenpie. After the Fifth Circuit’s ruling, Songy
left the Governor’s office. That means stgbvernment would no longer be impaired by his
absence to attend a depositioncéingly, the plaintiffs seeto conduct a real deposition of
Songy with “spontaneous, necessary follow-up tioes,” rather than give him an open-book,
take-home exam. Docket No. 395 at 5.

The Governor’s counsel urges that neittiner 2019 depositions nor Songy’s departure
from public service are new or important enouglvésrant reconsideration of the Magistrate
Judge’s ruling. And that bringss to the first skirmish: whieér movants must have new or
important evidence to secureconsideration of an order issued before Final Judgment.

Il. The Legal Standard

The Governor’s counsel says the correatdsad is found in a 2012 district court case
calledSolis v. BruisterThere, the district court recitdldat “to prevail on their motion for
reconsideration, Defendants must show at leastof the following groods: ‘(1) an intervening
change in controlling law, (2) thevailability of new evidence not previously available, . . . or (3)
the need to correct a clear erod law or prevent manifegtjustice.” No. 4:10-CV-77-DPJ-

FKB, 2012 WL 12829683, at *1 (S.Miss. Dec. 26, 2012) (quotingtkins v. Marathon

! According to an official biography, Morgan’s portfolio included “issues relateddooesic development and
federal affairs,” as he worked “closely with the M&sippi Development Authority and its Executive Team on
public policy matters at the local, state, national, andriatenal level” and served “as Governor Bryant's Liaison
to the Mississippi Senate and . . . designee to the Appalachian Regional Commission.” MississimbiFegice

& Admin., Bobby Morgan, https://www.dfa.ms.gov/dfa-offices/capitol-complex-improvemstriatibobby-
morgan/ (last accessed Sept. 15, 2020). In his depositionahltegtified that the Jackson airport is a vital part of
economic development efforts.
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LeTourneau C.130 F.R.D. 625, 626 (S.D. Miss. 1990)) €8k are “the same factors employed
in deciding a Rule 59(e) motida alter or amend judgmentd. (citations omitted).

Every Judge in this District hassdme point relied upon Judge Barboukikins
decision to adjudicate motions for reconsideratiee, e.gBell-Wilson v. SkinneiNo. 3:09-
CV-147-CWR-FKB, 2011 WL1626536, at *1 (S.D. Miss. Apr. 28011). It is a useful and well-
reasoned holding. That said, the decision has since been overrdedthyv. Kroger Texas,
L.P., 864 F.3d 326 (5th Cir. 2017).

In Austin the Fifth Circuit concluded that it was ahuse of discretioto apply the Rule
59(e) standard to motions for reconsidierafiled before entry of Final Judgmeid. at 336.
The correct standard was found in Rule 54(B)ess stringent” rule which “allows parties to
seek reconsideration of interloony orders and authaes the district coutb revise at any time
any order or other decisionahdoes not end the actiond’ (quotation marks, citation, brackets,
and ellipses omitted). “Under Rule 54(b), theltciaurt is free to reconsider and reverse its
decision for any reason it deems sufficiengrein the absence of new evidence or an
intervening change in or clarification of the substantive ldgk.{quotation marks and citation
omitted).

This Court must appbpustin As a result, the Rule 34) standard governs today’s

motion?2

2The Governor's attorneys have not made any argument Rudie 72(a) and have therefore waived its application.
Even viewed through the prism of Rule 72(a), however, uAdstin a decision contrary to law should not remain
unaddressed. As the Fifth Circuit has explained, when the trial court has erred and applied the moteRstkinge
59(e) standard, the appellate court must vacate and renrahe faal court to reconsider under the more flexible
Rule 54(b) standar&eeMcClendon v. United State892 F.3d 775, 781 (5th Cir. 2018)ix Dimensions, Inc. v
Perficient, Inc, 969 F.3d 219, 227 (5th Cir. 2020).
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lll.  High-Ranking Government Officials

The next dispute concerns whether Songy, now a private citizen, may once again invoke
the privilege afforded high-ranking government officials.

Everyone agrees thatirrenthigh-ranking government offiais may assert a qualified
privilege against compelled testimorg8eeUnited States v. Morgar313 U.S. 409, 422 (1941).
In the leading Fifth Circuit casen this subject, for example, the appellate court halted planned
depositions of the Acting Chaian of the F.D.I.C., the Compiter of the Currency, and the
Acting Director of the Office of Thrift Supervision, whose testimony had been sought to support
a civil conspiracy claimi=.D.1.C., 58 F.3d at 105%ccordPeoples v. U.S. Dep'’t of Agriat27
F.2d 561, 567 (D.C. Cir. 1970) (“subjecting a caboféter to oral deposition is not normally
countenanced”).

The “dispute” today is whethéormer high-ranking government officials may assert the
privilege.

The Court says “dispute” because the padresspeaking past each other on this issue.
Counsel for the Governor has helpjutited a dozen cases indicating thag former high-
ranking government officials may continue to astetprivilege. The Gvernor’s attorneys are
correct. The plaintiffs dobreally disagree. They merely @ge that “with [Songy’s] departure
also goes the primary reason for exempting homfhaving to sit for an oral deposition as
opposed to some other form of discoveiydcket No. 395 at 5. This too is correct.

Courts are supposed to insulate high-rankjagernment officialsfrom the constant
distraction of testifying in lawsuits” in papecause we need the government to functiore

United States985 F.2d 510, 512 (11th Cir. 1993). But thane¢nt of the analysis is entitled to



less weight when the official has left pubdiervice. The government is functioning without
them. As one of the cases thew@rnor relies upon explained,

The general rule prohibiting depositions of high-ranking government officials

applies to former high-ranking officialglthough in the casef former high-

ranking government officials, one importaationale for the rule is absehinited

States v. Sensient Colors, In849 F. Supp. 2d at 320 (noting that rationale based

on interference with official duties is absent).

Thomas v. Cater15 F. Supp. 2d 1012, 1049-50 (E.D. Cal. 2010). Another one of the
Governor’s proffered cases reagd similarly, noting “a marked difference between current and
former government officials in terms of thieely frequency and onerousness of discovery
requests.’Arnold Agency v. W. Va. Lottery Comm206 W. Va. 583, 599 (1999).

In any event, between the authorities arelalguments, it is enough to say that Songy
may continue to assert the qualified privilegginst compelled testony the law affords high-
ranking government officials, despite his neisemployment in the private sector.

IV.  Depositions by Written Questions

We finally get to the central question: whet the plaintiffs may depose Songy orally or
in writing. That requires some discussion @ thfferences between oral and written testimony.
The below analysis will begin with cases abitigt importance of oral trial testimony before
turning to those discussing the value of oral depositions.

The Fifth Circuit holds oratial testimony in high regdr The law of the circuit was
summarized nicely in this 2019 opinion:

“Credibility determinations are sensitive matterkdtiolais v. Whitley 93 F.3d

205, 209 (5th Cir. 1996). Witness credibility not readily discernable by one who

merely reads a cold recordPigrenet v. Boland Marine & Mfg. Ca&631 F.2d 1190,

1191 (5th Cir. 1980)ev’d on other grounds on ren'®56 F.2d 1091 (5th Cir.

1981). “Only through live cross-examirati can the jury fully appreciate the

strength or weakness ofthwitness’s testimony, by clogedbserving the witness’s

demeanor, expressions, and intonatioAgliilar-Ayala v. Ruiz973 F.2d 411, 419
(5th Cir. 1992).



Swearingen v. Gillar Home Health Care, L.IP59 F. App'x 322, 325-26 (5th Cir. 2019)
(brackets omitted). The Advisory Committee NoteRtde 43 concur, stating in relevant part,
“[t]he importance of presentiriye testimony in court cannot be forgotten. . . . The opportunity
to judge the demeanor of a witness faceatefis accorded great valin our tradition.'United
States v. Navarral69 F.3d 228, 238 (5th Cir. 1999) (citation omitted).

Written statements, in contrast, are thought tebe useful, less likely to lead to truth.
When a witness has an opportunity to write ddws answers, he has the opportunity to “plan
artful responses/fhnovative Mktg. & Tech., L.L.&. Norm Thompson Oultfitters, Ind.71
F.R.D. 203, 204 (W.D. Tex. 1997) (citation omittefiiis Court agrees with the lawyer who
wrote, “[tlhe usefulness of interrogatories atiscovery device is limited. . . . [I]n the unlikely
event that you do get a response, it will most probably be useless.” Richard A. Rademg
and Responding to Written Discovery Under the New Federal Rules: Document Requests,
Interrogatories, and Requests to Adni©47 ALI-ABA 147, 171 (1994).

One suspects the majority of trial lawyers and trial-court judges prefer oral depositions
over written interrogatories, evéor extremely sensitive matteiSee, e.g.Jordan v. TaylaorNo.
3:15-CV-295-HTW-LRA, 2020 WL 1908488, at t5.D. Miss. Apr. 17, 2020) (finding
telephonic depositions preferredepwyritten interrogatories, for “depositions of employees of
the Mississippi Department of Corrections [atit§ Office of the Attorney General, who have
been identified as having partieifgd in the State’s efforts to obtain lethal injection drugs”)
(collecting cases). The reasons for this echo wéyalue oral trial testimony. As one of those

judges explained three decades ago,

3 In the criminal context, the Fifth Circuit has written tt#tial by deposition steps hard on the right of criminal
defendants to confront their accuseisguilar-Ayala 973 F.2d at 419.
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there are several reasons why oral ditjoos should not be routinely replaced by

written questions. First, the interaigry format does not permit the probing

follow-up questions necessary in all but simaplest litigation. Second, without oral
deposition, counsel are unable to obsereeddmeanor of theitmess and evaluate

his credibility in anticipation of trial.Finally, written qeestions provide an

opportunity for counsel to assist thetwess in providing answers so carefully

tailored that they are likely to gerate additional dcovery disputes.
Mill-Run Tours, Inc. v. Khashoggl24 F.R.D. 547, 549 (S.D.N.Y. 1989) (citations omitted).

This matter is a good candidate for an degposition. The Magistta Judge twice found
Songy’s testimony essential. Other attemptseioure the information Songy possesses have
been futile: the involved legislators refusestdomit even a privilege log, while the depositions
of the former Governor’s staff were fruiti€sSbeanwhile, Songy is no longer in public service,
so a deposition will not distract him from official duties.

There is simply a chasm between situation and leading cases likere United States
where the Eleventh Circuit found that the FBAmmissioner’s time was too valuable to be
taken up by a deposition. Songy is not “resplolesior the regulation of all drugs, foods,
cosmetics and medical devicesnadl as overseeing the enforcerhehstatutes and regulations
governing the distrition and sales of these items.” 982dFat 512. He is not responsible for
any public business. He is a private citizen.niddonger has “greater duties and time constraints
than other witnessesi.D.I.C., 58 F.3d at 1060.

The Governor’s attorneys @®that a supervised, writtenpasition is “correct.” Docket
No. 403 at 8. For support they advance a stringofiteses where former high-ranking officials
invoked the qualified privilege against compelled testimdohyat 8-9 (collecting cases). But the

Governor has already prevailed thie ‘current-versus-former-officials’ point. The issue now is

in how many of those cases glmiranking official with essentianformation was allowed to

4 The Fifth Circuit suggested that we might be ableuicthrough the thicket by considering the legislative
immunity and high-ranking government official issues together. This Court agrees.
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evade a real conversation, with actual follow-up questions, by submitting written answers to pre-
approved questions.

The answer is one. [hhomas v. Catdhe district court refuskto let a state prisoner
depose former California Governor Gray Davise Tiisoner had “failed to carry his burden of
establishing that the information he seekshitain from the Goveror’'s deposition is not
available from other sources.” 715 F. Suppa2d049, 1050. The court then went on to say,
“[i]n the event Petitioner has a specific needifdormation solely in the possession of former
Governor Davis, Petitioner may submit a limited number of interrogatopyests to the Court
for approval.® Id. at 1050.

In 10 of the Governor’s stig-cited cases, however, theuct did not weigh in on the
form of the deposition at alhs the movants had not met 8tandard necessary to get any

evidence from the former high-ranking government offi¢i@bmetimes the movants failed to

5 This Court credits as “close enough” the difference betwthe written interrogatories conditionally permitted in
Thomasand the deposition by written questions at issue in our case.

61n Lederman v. New York City Dep’t of Parks & Recreatit81 F.3d 199 (2d Cir. 2013), the plaintiffs were not
permitted to depose the former Deputy Mayor of New York City. They didn’t es@nténdthat . . . Skyler had
first-hand knowledge about the litigated claims or thatrthevant information could not be obtained elsewhéde.”
at 203 (emphasis added).

In Fed. Deposit Ins. Corp. v. Galan-Alvarédo. 1:15-MC-752 (CRC), 2015 WL682342 (D.D.C. Sept. 4, 2015),

the defendants weren't permitted to depose the former Chair of the FDIC. They couldn’t show that she had “uniq
knowledge relevant to the underlying litigation or that the Defendants could not obtain the information sought from
another sourceld. at *1.

In Buckler v. IsraeINo. 13-62074-CLV, 2014 WL 7777678, *2 (S.D. Fla. Nov. 13, 2014), the plaintiffs were
prohibited from taking the deposition of the former Brow@odinty Sheriff because they failed to establish that the
information “cannot be obtained from any other source” or that the former Sheriff had “any firktttaviedge

about the matters at issue in this case.”

In City of Fort Lauderdale v. Scoto. 10-61122-CIV, 2012 WL 760743 (S.D. Fla. Mar. 7, 2012), the movants
could not meet the high standard necessadepose the former City Managd Fort Lauderdale. The court found
that the movants “have not made a sudfint showing that they have attentbte ascertain that the information
sought is not available from other lower-level employeles 4t *4.

In Dobson v. VajlNo. C10-5233/KLS, 2011 WL 4404146, *3 (W.D. Wash. Sept. 21, 2011), the court refused to let
apro seplaintiff depose the former Secretary of the Washington Department of Corrections, since depositions of
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show that the official had any knowledge of subject; other times they failed to show that
subordinates couldn’t provide the information. Té&a® cases are not relewdo our situation,
where the Magistrate Judge has repeatedly foumdffitial to have dtical personal knowledge
and discovery has established thatone else knows what happened.

As for the twelfth case advanced by tevernor, well, it suppds the plaintiffs’
position. InArnold Agencythe Supreme Court of Appeals\Wkst Virginia created a two-step
process for securing testimony from a formeghhianking government official. 206 W. Va. at
597. The plaintiff was first ordered to send the ferr@overnor written questions. If the ensuing
answers showed that the former Governor hadstp®al knowledge relevatd this matter, [the
plaintifff may then conducan oral deposition.ld. at 599 n.19. If that picess applied here, the

plaintiffs would have already kan their oral deposition of Songy.

other state officials established that the plaintiff was “able to obtain information relevant te(igefism sources
other than [the Secretary] who are more knolgésable on the issueah [the Secretary].”

In Jarbo v. Cty. of OrangeNo. SACV 05-202-JVS, 2010 WL 3584440 (C.D. Cal. Aug. 30, 2010), the plaintiff was
not permitted to take a deposition of the former Shefidrange County. The court found that “Plaintiff has not
presented any argument asaioy there are extraordinary circumstancethia case,” adding, “it is not obvious that
Sheriff Carona has direct personal factual information pertaining to the material issues in thiatéasmth

available through other sourcefd’ at *2.

In Bey v. City of New Yorko. 99-CIV-3873, 2007 WL 3010023, at *2 (S.D.N.Y. Oct. 15, 2007), the court did not
permit the plaintiffs to depose the former Commissioner of the New York City Department oftiGosdeecause
“Plaintiffs have access to other offigalith more unique and personal knowledd proceedings against plaintiffs,
thus making a deposition of [tfiermer Commissiong unnecessary.”

In Croddy v. Fed. Bureau of Investigatjdso. CV 00-0651 (EGS), 2005 WL 8168910, at *1 (D.D.C. Mar. 30,
2005), the court declined to order the deposition of fofrBdrDirector Louis Freeh, sce the plaintiffs “have not
shown that [Freeh] possesses unique personal knowledge of the circumstances that led to the [rescission] of
plaintiffs’ employment offers. Further, plaintiffs have not established that the information they seakdrfmrmer
director is relevant to the disposition of this case at tthis information is unavailable from other sources.”

In United States v. Wal-Mart Stores, Indo. CIV.A. PIM-01-1521, 2002 WL 562301 (D. Md. Mar. 29, 2002), the
court declined to permit a deposition of the former Chair of the Consumer Product Safety Commission. The plaintiff
had not made “a preliminary showing of extraordinary circumstances or the personal involvement of [the former
Chair] in a material way.Id. at *4.

In Horne v. Sch. Bd. of Miami-Dade Gt901 So. 2d 238, 239 (Fla. Dist. Ct. App. 2005), a Florida appellate court
declined to let the plaintiff depose the former Florida Commissioner of Education, as the plaimiit had
“established that the testimony to be eliciteddsassary, relevant, and unavailable from another source.”
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String cite aside, the best case advancéldarGovernor’s brief is the one the Fifth
Circuit cited,In re FEMA Trailer Formaldehyde Prod. Liab. LitigNo. MDL 07-1873, 2009
WL 1883062 (E.D. La. June 24, 2009). There, Judge Engelhardt initeftyred the deposition
of a former FEMA Deputy Administrator until the plaintiffs had first completed depositions of
three other individualdd. at *1. Two months later, with those depositions completed, the Judge
concluded that the plaintiffs were entitled téoimation from the former official about only one
guestion: “What were [his] concerns and t@asoning behind delayingahesting from October
2007 until December 2007[?lh re FEMA Trailer Formaldehyde Prod. Liab. LitidNo. MDL
07-1873, 2009 WL 2602615, at *1 (E.D. La. Aug. 20, 200@iige Engelhardt ordered that the
guestion be answeréa writing, under oathld.

Judge Engelhardt’s ruling is a fair om®, doubt within the standa of review. But it
cited no cases or other authorities to support its conclusionaAexiew of the run of cases
indicates that it is an outlier.

There’sBey v. City of New Yorka dispute the Governor cited for a different
proposition—where the court permitted the orglatation of a high-ranking government official
who had essential information about the plaintiffs’ claims:

Based on plaintiffs’ assertions, it a&#ys that [Edward Kuriansky, former

Commissioner of the New York City Depanent of Investigations] does possess

unique personal knowledge, thiat both relevant andannot be obtained from

another source. Kuriansky was Carusaigpervisor and, based on Caruso’s
testimony, was aware of, if not involved ingetimvestigation of plaintiffs. Caruso’s
testimony that he had conversations with Kuriansky, but does not recollect the
substance, means that the informatiomas available through any other means.

Because Kuriansky is no longer a governtak official, there is no reason to

believe that a deposition would “sigmiéintly interfere with[his] ability ... to

perform his governmental tdes.” Therefore, plaintis’ motion for a protective

order to preclude the deposition of KurianskipENIED.

No. 99-CIV-3873, 2007 WL 1893723, at *2 (S.D.N.June 28, 2007) (citations omitted).
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There’sEnergy Capital Corp. v. United States which the court found that “because
[former HUD Secretary Andrew] Cuomo andifiner HUD General Counsel Howard] Glaser
had first-hand personal knowledge that no onetasehat is relevant to this case, their live
testimony [by videotaped deposition] was aygprate.” 60 Fed. Cl. 315, 318 (2004). This was a
reasonable, “less intrusive” compromise, sincetmtions can be performed and videotaped at
a time and place that i®evenient to both partiesd. at 319.

There’sGibson v. Carmodywhere the court permitted the plaintiffs to depose “former
Police Commissioner Benjamin Ward” for twours, overruling the defendant’s request for
written questions. No. 89 CIV. 5358 (LMM)991 WL 161087, at *1 (S.D.N.Y. Aug. 14, 1991).
The court reasoned,

While the taking of depositions of presew former governmenofficials at the

level of Police Commissioner should nlghtly be granted, it is clear that

Commissioner Ward personally participategroceedings relating to or stemming

from the investigation othe facts underlying this case . , and fairness to the

parties requires that, under the conditions described above, they be permitted to

depose him. The submission of written qiges, as suggested by the City, is an
inadequate, and perhaps ultimately wasdtefubstitute for an oral deposition.

Thenthere’sAmerican Broadcasting Companies v. U.S. Information Agenaeyhich
the court rejected the governmamnequest for written questionsrected to the agency head,
finding the suggestion “without miérand “serv[ing] only to frurate any meaningful discovery
on the plaintiffs’ behalf.” 599 F. Supp. 765, 7@2D.C. 1984). “Deposions are the most
efficient means of discovery for the plaintiffste context of the instaase. . . . Depositions
are also more reliable, as they are taken uodtr, and the deponentsspmonses are relatively

spontaneous.ld.
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The list goes on and on. The Governor of the Mitglands was required to sit for an oral
deposition invirgo Corp. v. Paiewonsky9 F.R.D. 9, 10 (D.V.l. 1966). The commanding
officer of the New Jersey State Troopkeal to sit for a two-hour depositionSummerville v.
Gregory, No. 14-CV-7653 (KM)(MAH), 2017 WL 3208346t *4 (D.N.J. July 27, 2017). The
Mayor and Police Chief of Hammond, Indiamead to sit for two-hour depositions itayes v.

City of HammongdNo. 2:03-CV-379-PRC, 2005 WL 817®llat *4 (N.D. Ind. Sept. 19, 2005).
There’s even another Cuomo caSeeSanstrom v. Ros?No. 93 CIV. 7146 (RLC), 1996 WL
469589, at *5 (S.D.N.Y. Aug. 16, 1996) (ordering theposition of former Governor Mario
Cuomo).

“Depositions of high ranking officials may be permitted where the official has first-hand
knowledge related to the claim being litigatealid then “only where is shown that other
persons cannot provide the necessary informat®ogan v. City of Bos489 F.3d 417, 423 (1st
Cir. 2007) (citations omitted). If those excepiab circumstances exist, however, the great
weight of authority says the offial should sit for an oral deposition limited in time and subject
matter.

It has never been clear why this witnelssudd be treated differently from the many other
current and former high-ranking government offigidescribed in the above cases. Accordingly,
the plaintiffs’ motion is granted tilhve extent that Songy shall 8t an oral deposition limited to
two hours and two topics.

V. The Inconsistency of the Governor’s Position

A word is owed about gamesmanship. Patieatlers will recalthat in a four-hour

deposition, former Deputy Counsel Drew Snyiited all the ways he did not remember

Songy’s work on the airport takeover bill. Theu@tareturns to that deposition for a moment.
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The transcript suggests that the depositionedao go sideways fairly quickly. As early
as pages 11 and 12, the plaintiffs’ attorneyt@sted that Snyder was taking 10 minutes to
answer every question—playj a game of slowing it downin the ensuing pages Snyder then
answered some form of “I ddimremember” dozens of times. Frustrated, Snyder eventually said
he had better things to do with his time.

Look, that 30(b)(6) deposition was twaears ago. I've moved on to running

Medicaid in January d2018. And since then, itlseen — well, you’ve got 720,000

beneficiaries and 6.2 billion in annuadpenses and about 3,500 acronyms. It’s all

Medicaid. So, what | saw or didn’t seetivat 2017 30(b)(6), think is probably —

it's best reflected ithat 30(b)(6)! don’t remember a wholet about what was in

there at this point.

The Court understands that everyone’s patience was wearing thin, and wishes to focus on the
substance of Snyder’s comments rathanthow they may have come across.

Snyder was right. The Division of Medicaid might be the most important agency in
Mississippi. It touches a huge propon of our citizens in the mogersonal of ways: from the
physical and mental health of hundreds of thousahésmilies, to the pocketbooks of tens of
thousands of doctors, nurses, and other healt providers, to theublic in general.

Snyder is essential to that enterprise.dtdifficult job that requies sustained attention
and expertise.

Given this, the Court cannot figure outyy even after the Fifth Circuit’s ruling
reiterating the importance of peating high-ranking officials’ tira and attention, the Governor’s

office would continugo invoke the privilege for Songy tbock a two-hour deposition but hang

its Medicaid director out to dry for a four-hour deposition. If anyone needs to be conducting

7 Counsel for the Governor participated in the delayeipgating the same evidentiary objection to each question.
The Court does not ascribe any impropriety to him, though, because we do not know ffg)lainthsel refused to
stipulate to a continuing objection. Moving forward, the Court encourages all coungaliateto those objections
that the defending attorney wants preserved throughout the deposition.
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important public business it is Snyder, not Sorithe illogical distinction being drawn between
them suggests that Songy knows something abouiirgpert bill that cannot be provided to the
plaintiffs and the public.

Judge Fallon was presented with an analogous problem duriNgptheMDL. The
plaintiffs wished to call at trial Merck’s Presidt of Human Health for Canada, Latin America,
Japan, Australia, and New Zealamdho had previously been thed3ident of Human Health for
the United State$In re Vioxx Prod. Liab. Litig.439 F. Supp. 2d 640, 641 (E.D. La. 2006). This
executive had already sat for depositions-HkenSongy—»but Merck did not want the person
“responsible for the marketiragtivities and commercial opéi@ns of Merck during the time
Vioxx was being developed and marketed” toyie live testimony at a bellwether triéd.

Judge Fallon wasn’t persuaded. He wrote,

Merck’s refusal to voluntdly produce Mr. Anstice is for a purely tactical

advantage. The Court is quite conscitligt Mr. Anstice possesses information

highly-relevant to the platiff's claims. This information may be damaging to

Merck’s position. As such, the Court assgntigat Merck would like to eliminate

any unpredictability and limit Mr. Anstice’s trial testimony to his “canned”

deposition testimony—a purelgctical reason. The Cowdnnot surmise any other

legitimate reason why Merckould protest to Mr. Artice’s personal appearance.

Id. at643. Judge Fallon found that “Byin-person testimony is tymal for trial testimony,”

while “on the other hand, the deposition is a substitute, a second-best, not to be used when the
original is at hand.Id. at 644 (quotation marks and t¢itens omitted). He compelled the
executive’s testimony.

Our situation obviously involves a formeghiranking government offial rather than

an executive of a multi-national pharmaceutical camgp8ut the plaintiffs in this case have so

far been denied even the “s&cl-best” option: a deposition. Aridey seek what most other

8 The circumstances suggest that Merck’s executives are, like high-ranking government officials, “the sobject of
involved in unusually high numbers of lawsuitBryant 745 F. App’x at 220.
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courts have required of high-ranking governnfitials with essential information: a
deposition. It should be conded without further delay.
VI.  Conclusion

For these reasons, the Court requires they Jmngy sit for an oral deposition limited to
two hours’ duration and two topics. The depositshall be videotaped to discourage future
motion practice on whether any participant ie tfeposition is trying toun out the clock.

This Order is stayed pending the Gowar's anticipated iterlocutory appeal.

SO ORDERED, this the 22nd day of September, 2020.

s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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