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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION
GERALD M. RICH PLAINTIFF
V. CIVIL ACTION NO. 3:16CV-366-DPJLRA
ALEXANDRIA VICTORIA SHEPPARD,
JAMES PATRICK SHEPPARD,
AND PHILIP THOMAS DEFENDANTS
ORDER

This diversity case is before the Court on three dispositive motions and a host of
peripheral disputes. Defendant Philip Thorsesks summary judgment on the claims against
him [71], as dAlexandriaVictoria Sheppard‘Victoria”) and James Patrick Shepdd“Bud”)
(the “Sheppards”) [73]Plaintiff Gerald Rich seeks dismissal, or alternativelynmary
judgment on the Sheppards’ counterclaims [108e parties also asseine other motions
related to those dispositive motions [111, 113, 114, 115, 120, 121, 127, 145, 149]. For the
reasons that follow, the Court grants Thomas’s Motion for Summary Judgmerddridsthe
Sheppards’ Motion for Summary Judgment [&likesRich’s Motion to Dismiss/Motion for
Summary Judgment [108] without prejudiemdgrants some of the remaining motions as more
fully discussed herein.
l. Background

This is a sad story about the final month®africia Shepparsl (“Patricia”) life. She
died in May 2014leaving two children-the Sheppards She also lefPlaintiff Rich, who
describes himself as hdife partnef but not her husband. In very basic terms, the Sheppards

and Richface each other in two civil actions tlia$putePatricia’s intentions as to her estate and

her affections The first is awill contest n chancery court. The second is this case in which
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Rich sayghe Sheppardslong with Patricia attorneyPhillip Thomas, influenced Patricia to
shut Rich out of her life and remove him from her will. The Sheppards accuse Rich of fraud and
conversion, wich they assert as counterclaims.

On February 28, 2017,ithCourt narrowed the issuaismissing somelaimsunder
Federal Rule of Civil Procedure Rule 12(b)(6) while allowiighto proceed omlaims for
intentional infliction of emotionadlistresq*“1IED”) and negligent infliction oemotional distres
(“NIED”). SeeFeb. 28, 2017 Order [31] at 16—17. Now Thomas and the Sheppards seek
summary judgment on ¢se claimsand Rich seeks dismissal of the courigems.

Il. Analysis

This Order firstexamines the peripheral motions before turning to the three dispositive

motions.

A. Plaintiff's Motion to Dismiss/Summary Judgment/Slgopental Response [108]
and Defendants’ Motion to Strike [120, 123]

On June 1, 2018, Rich filed a document he call@faintiff's Motion to Dismiss the
Counterclaims or, in the Alternative, Motions for Summary Judgment on the Countsrcla
Memorandum in Support Thereof; and Supplemental Responses to Defendants’ Motions for
Summary Judgment” (hereinafter “Man/Supplemental Response”). He docketed this omnibus
submission three times [108, 109, 11€igeringa motion to strikdy Thomas [120], to which
the Sheppards filed a joinder [123].

There are numerous substantive and procedural problems with Rich’s
Motion/Supplemental Response. So for the reasons that follow, the Court wilDgfendants’
motion to strikein part. The Court will not strike Rich’s Motion/Supplemental Response to the

extent itrelates to subjeanatter jurisdictionbut that portion of the submission is denied on the



merits. Finally, the order striking his pleading will be without prejudice as tadusments
regarding the Sheppa’dcounterclaims.
1. Uniform Local Rule 7(b)

As an initial matter, Rich’s Motion/Supplemental Response violates at least $ix loca
rules. First, he combined his motion and “memorandum” in the same pleading. Technically
speaking, the submission reads more like a motion in that it generally libts Rgues without
providingthetypical legal analysis. Still, there are a few legal citatisn$) the extenRich
filed a combined motion and memorandum, he violatedorm LocalRule7(b). Seel.U. Civ.

R. 7(b)(2) (“The memorandum brief must bedi as a separate docket item from the motion or
response and the exhibitsidi. R.7(b)(2)(B) ([A] motion may not exceed four pagesd. R.
7(b)(4) (“[Clounsel for movant must file a memorandum brief in support of the motion.”).

Second, Rich includedith his motiona combined supplemental response to the
summaryjudgment motionseparately filedby Thomas andhe Sheppards. That violatedree
more subparts dfiniform Local Rule 7(b).Seel..U. Civ. R. 1b)(3)(B) (“A separate response
must be filedas to each separately docketed motiond’)R. 7(b)(3)(C) (“A response to a
motion may not include a counter-motion in the same document. Any motion must be an item
docketed separately from a responsed’)R. 7(b)(3)(D) (“A response to a motion may not be
included in the body of a pleading, but rather should be a separately docketed item dedominat
in the record as a response and should be associated by docket number with the motidn to whic
it responds.”).

The Court is not attempting to pick nits and typically would not deny a motion for these
technical issues alone. But rules exist for a purpose, and in this case, they helprthe C

differentiate the issues. By combining everything in one document and failing to paovide



actual memorandum of lams to each motion he addressed, Rieltle it considerably more
difficult to follow his arguments and match them to the correct partiesnatidns As
discussed below, the motion to strike will be granted (in part) for other reasonsRactd if
reasserts any of these issues adagwill be expected to follow the rules.
2. Timing

Because Rich combined his motion, memorandum, and supplemental responses, different
rulesand procedural histories apply. Teetextent he is filing a disposi@vmotion regarding the
Sheppards’ counterclaims, the extended deadline to do so was October 275280Q¢t. 2,
2017 Text Order. Rich never sought leave to file his motion out of time, making it
approximately seven nmths past due. To the extent his submission attempts to supplement his
response to the two pending summary-judgment motions, the deadlineganmmsary
judgment responses was May 21, 208&eApr. 9, 2018 Order [100]. While Rich midtat
deadline wikh his first responses [101, 103], he filed a supplement on May 24 (that was not
disputed) [107] and then the disputed Motion/Supplemental Response on June 1. In neither
instance did he seek leave to file his supplements out of time.

The Federal Rules @ivil Procedure contemplate missed deadlinks.a general matter,
Rule 6(b)(1)(B) states thath&n, as in this case, “an act may or must be done within a specified
time, the court may, for good cause, extend the timen motion made after the time has
expiredif the party failed to act because of excusable neglé¢Emiphasis added Relevant
factors for excusable neglentlude “the danger of prejudice to the non-movant, the length of
the delay and its potential impact on the judicial proceedings, the reason folatheraduding
whether it was within the reasonable control of the movant, and whether the movant acted in

good fith.” Adams v. Travelers Indem. Co. of Cqoe5 F.3d 156, 161 n.8 (5th Cir. 2006)



(citation and quotation marks omittedge als&quyres v. Heico Cqd..L.C, 782 F.3d 224, 237
(5th Cir. 2015) (adressing factors for extemdj scheduling order deadlinedike the
dispositive-motions deadline here—under Rule 16(b)(4)). Finally, “[e]ven if good aadse
excusable neglect are shown, it nonetheless remains a question of the][daatrits discretion
whether to grant any motion to extend time under Rule 6(dxCarty v. Thaler376 F. App’x
442, 443-44 (5th Cir. 2010).

In this case, Richever filedthe requirednotionseeking an extension of time to file his
Motion/Supplemental Response, and his responses to Defendants’ motions to strike do not fully
address the relevant factoiSeeDefs.” Mem. [125]; Pl.’s Resp. [132]Rich does addreghe
cause facton his responses, mentioning the earlier delays in the case, but he doesaiot expl
why he could not fully respond to the summarglgment motions on time or file his dispositive
motion earlier.

It should be noted that Rich made the same type arguments when previously seeking
more time to respond to Defendants’ summadgment motns. Te Courtrejectedthose
arguments and further found that the other good-faith factors did not warrant antghseroex
SeeApr. 9, 2018 Order [100] at 4. Nevertheless, the Court gave Rich 40 additional days to
respond.ld. at 10. Here, Richnever made a motion, but assuming he had, he woeé&t to
show e&cusable neglediecause he missed the deadliBeeFed. R. Civ. P. 6(b)(1)(B)And
given the Court’s prior analysis of Ricleésrlier requesior an extension, pluke40 extra days
thatwere givenRich should havdiled a motion offeringsomething more than the conclusory
arguments in the present recoegjarding causePlus, he other relevant factors are largely

unexplored.



Rich does, however, make tlegalargument that he was not required to seek leave.
According to him, “Rule 56(e) provides the Plaintiff with an opportunity to supplereint t
[sic] responses Pl.’s Resp. [132] 1 7, and “Rule 56 does not require the party supplementing
their responses to seek leave of Coud, I 13. Rich is mistakerRule 56(e) expressly states
that the tourtmay” grant relief when a party fails to support factual asserti(lBsphasis
added) It does not allow a party to supplement after an expired deadline without complying
with Rule gb).

Moreover, the very problem Rule 56(e) is designed to address is apparent throughout the
Motion/Supplemental Respons®ule 56(e) exists to remedy a party’s failweapport factual
assertions in the way Rule 56(c) requires. And the Motion/Songpial Response fails in that
regard—it is replete with assertions for which Rich offers no citation to the recg@ravhat Rich
really needs is Rule 56(e)order allowing him to file yet another supplement to fix the problems
in his unauthorized Motion/Supplemental Response. That would only compound the delay.

The Court recognizes that Rich’s new attorney first appeared February 16, 2018, and the
Court would anticipate some catching upwas primarily for that reason that additional 40
days wererovided. But the Court has a responsibility to keep cases moSawgLeza v. City of
Laredq 496 F. App’x 375, 376—77 (5th Cir. 2012) (noting that “district court judges have power
to control their dockets by refusing to give ineffective litigarde@ond chance to develop their
case”)(internalquotation marks and citation omitted). The instant case is way off track.
Moreover, the failure to first seek leave to file this delinquent Motion/SupplahiResponse

merely adds weight to the other reasd should be stricken.



3. Jurisdiction

One aspect of thiglotion/Supplemental Response is natimely—Rich says the Court
lacks jurisdiction Objections to subjectiatter jurisdiction “may be raised at any time.”
Henderson ex rel. Henderson v. ShinsB&R U.S. 428, 434 (2011).

According toRich, the parties are not divers&eePl.’s Mot. [108] 11 12, 13. As he
correctly notes, the Sheppards’ original Answer [8] averred that Bud is “apentresident
citizen of Louisiana.”Defs.” Joint Answer[8] § 3. If so, then he and Rich reside in the same
state. But the Court spotted this issue when the Sheppards andveeGaanplaint. Itherefore
entered aua sponte@rder directing them to show cause why the case should not be remanded.
SeeJan. 30, 2017 Order [26]. Defendants responded on February 9, 2017, ancsaméhday
moved to amend theirmswer to state that Bud was a Mississippi resident at the time suit was
filed and at the time dbefendantstemoval. SeeDefs.” Resp. [27]; Mot. to Amend [28]. Rich
did not oppose the motioseePl.’s Resp.[30], and the Court granted seeFeb. 28, 2017 Omt
[31].

Despite this history, Rich now argues that “Defendant, James PatricK'T“Bbdppard,
never proved he was a Mississippsident at the time the Corapit was filed.” Pl.’'s Mot.
[108] 1 13. Rich imgainmistaken. In support of their motion to amend, the Sheppards attached

Bud’s unrebutted affidavit factually establishidigersity jurisdiction. SeeSheppard Aff. [27-1].

1 Here again, the otion is procedurally deficient. Rich’s jurisdictional arguments are
dispositive in nature and represent yet another motion imbedded in his omnibus Motion/
Supplemental Response. They are not, therefore, properly asssettdU. Civ. R. 7(b)(3)(C)

(“A response to a motion may not include a counter-motion in the same document. Any motion
must be an item docketeseparately from a response.”). Nevertheless, the Court has an
independent duty to ensure that subjeetiter jurisdiction exists. And it must make that
determination before ruling ddefendantssummaryjudgment motios. Accordingly, the Court

will address it now.



Based on that record, the Court concludedgbbjectmatter jurisdiction exigtd SeeFeb. 28,
2017 Order [31]. Rich has not shown otherwise.

Rich also says remand is appropriate for the additional reason that “Tleomas
Mississippi resident, withd anyauthority, removed the case to Federal Court.” Pl.’s Mot. [108]
1 13. Rich apparently relies on 28 U.S.C. § 1441(b)(2), which states: “A civil action otherwis
removable solely on the basis of the jurisdiction under section 1332(a) of this titleobize
removed if any of the parties in interest properly joined and served as defendatitezen of
the State in which such action is brought.” But “removal in violation of § 1441(b) [is] a defect
removal procedure,” which can be waivedthé€ plaintiff[] fail[s] to move foremand within the
requisite 30-day period.Tn re 1994 Exxon Chem. Firé58 F.3d 378, 393 (5th Cir. 2009);
accordMenendez v. Wa¥lart Stores, InG.364 F. App’x 62, 64 (5th Cir. 2010). Rich missed
that deadline. Jurisdiction is proper.

4. Substance of Rich’s Motion/Supplemental Response
a. Supplemental Responses to SummhArggment Motions

To the extent the Motion/Supplemental Response supplements Rich’s sujmdggingnt

responses, Rich was required to comply with Rule 56{bat rule states in relevant part:

(1) Supporting Factual Positions. A party asserting that a fact cannotse or i
genuinely disputed must support the assertion by:

(A) citing to particular parts of materials in the recardhcluding
depositions, documents, electronically stored information, affidavits or
declarations, stipulations (including those made for purposes of the motion
only), admissions, interrogatory answers, or other materials. . . .

Fed. R. Civ. P. 56(c)(1(emphasis added)

Yet the Motion/Supplemental Resporgtersfew record citations in it&1 additional

pages of assertions. As just one of many examples, Rich writes that the Shepgpesesd'c



once again, at the suggestion of and direction from Philip Thomas, (Gerald Richisygttor
instructedsic] someone to write a holographic Will in the State of Minnesota.” Pl.’s Mot. [108]
1 7. He offers no record citation to support the assertioich less a cite to the particular parts
of the recorchs Rule 56(c)(1)(A) requires.

In fairness, Rich does cite various documenisary of which he has alsooved to
strike as constituting hearsay or lacking authentication. But those documents do not
substantively alter his original responses to the summary-judgment motionsnlyhestimony
he cites is one passage from his deposition and one from Bud’s. But neither passtgythaffe
Court’s analysis. Beyond that, the supplemental response fails to comply withaGRelie )A).
And as a result, the Court may simply ignore the asserti®eda-ed. R. Civ. P. 56(c)(3).

Similarly, Rich’s Motion/Supplemental Response is replete with speculation and
conclusory allegations. For example, he states that Thomas was “his (Ritciisg\d with
respect to Patricia’s estate. PIMem. [108] 1 6. He offers neithexcordcitation norlegal
authority for that contention.Thenon-movant must offer more than conclusory allegations to
avoid summary judgmentSeel.ittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en
banc).

Rich’s Motion/Supplemental Response fails on another front as welddresses claims
that were dismissed or were never made. For example, he continues to disputésThomas
conduct with respect to Patricia’s estate. This Cloasstalready dismissed those claims under
Federal Rule of Civil Procedure 12(b)(6), and there has not been a proper motionao alter
amend. SeeFeb. 28, 2017 Order [31].

Other claims appear to be new, like the epahspiracy allegationRich makes agast

Thomas and the SheppardseePl.’s Mot. [108] 11 6, 29. There are two approaches for



addressing new claims raised in response to a dispositive motion—ignore the orgvotheeat
it as a motion to amend. o@pare Cutrera v. Bd. of Supervisors of La. State UAR9 F.3d
108, 113 (5th Cir. 2005) (“A claim which is not raised in the complaint but, rather, is raised only
in response to a motion for summary judgment is not properly before thé)cavuith Debowale
v. US Inc, No. 95-20031, 1995 WL 450199, at *1 (5th Cir. July 3, 1995) (per clifsrhe
district court should have construed [the plaintifBsyensclaim, raised for the first time in his
response to the summary judgment motion, as a motion to amend the complaint under [Rule]
15(a) ad granted it.”). This case is too old, and the deadline to amend is too far gone, to
construe a delinquent supplemental responsenagsexrmade motion to amend. For all these
reasons, the Court concludes that the supplemental responses contained in the
Motion/Supplemental Responaee legally insufficient.SeeFed. R. Civ. P. 12(f).

b. Rich’s Motion to Dismiss, or Alternatively for Summary Judgment

To the extent Rich seeks dismissal of the Sheppards’ counterclaims, the sadanatoc
issues remair-and then some. But the Court is somewhat concerned that Rich may have a point
regarding standing, joinder, and the potential propriety of staying treamer claims pending
the chancergourt proceedings regarding Patricia’s estate.

Unfortunately, neither side has provided adequate legal analysis of these kssues.
example, to determine the real party in interége Court must look to state substantive law
governing the claimSeeln Re M/V Elaine Joneg80 F.2d 11, 25 (5th Cir. 1973)yerruled on
other grounds byohnson v. Penrod Drilling Cp510 F.2d 234 (5th Cir. 1975). In this case, that
would includeMississippiprobate law antississippi’slaw regarding the rights of beneficiaries
before theestatopasses.Other than citing Federal Rule of Civil Procedure 17 and some

Mississippi cases addressing claim splitting, Rich never offers ledmdrdytor substantive

10



analysisof these issues. “Is not the function of this Court tesearchegalissuedor parties.”
Adams v. Weeks Marine, In&85 F. Supp. 992, 995 (S.D. Tex. 1995).

On thisadditional basis, the Coustrikes the untimelotion/Supplemental Response to
the extent itontains a motion to dismiss the counterclaims. But it does so without prejudice to
Rich’s right to file a properly supported motiseeking additionaime to file. That motion
mustattach a properly analyzed and supported motion to dismiss or, alternativelynfoasy
judgment of the counterclaims. His memorandum should also address whether staamling is
issue that can be waived if not timely asserted.

B. Motions to Strike Evidence and Related Motions [111, 113, 114, 115, 121, 127,
145, 149]

The parties have filedix motions to strikeevidence and two related motions. The €our
will begin its analysis with Rich’s motions.

1. Plaintiff's Motions to Strike [121, 127]

Rich has filedwo motions to strike in which he says that significant portions of
Defendants’ summasjudgment record should be stricken as inadmissible. The motions are
untimely and incorrect with respect to the evidence upon whicGahbet will base itRule 56
rulings. They are therefore deniéd.

To begin, Defendants s&ich’s motions were untimely. Rich filed Hiso summary

judgment responses on May 21, 2018. Neithestmsmaryjudgmentresponses nor his

2 The claim splitting argument is not compelling for a variety of reasons, incltiing
fact that the Sheppards brought their claims as viable counterclaims to thielsiinfself
initiated.

3 Some of the statements to which Rich objects would be considered hearsay depending
on the purpose for which they were offered, but the Court will natidenthose statements for
any inadmissiblg@urposes, rendering those portions of the motion moot.

11



supporting memoranda suggasthatDefendants’ record evidensbould be strickenlt was
only after thebriefing closed thaRich first moved to strike.

The process forlgecting to a party’s record evidence is containeRuhe 56 As stated
in Rule 56(c)(2): “A party may object that the material cited to support or diagate cannot
be presented in a faorthat would be admissible in evidence.” Because the mechanism for
objecting is found in Rule 56(s)“procedures such objections should occur begdhat process
closes—in other words, before the final briefingndeed the comments to the rule stabeat
“[t] he objection functions much as an objection at trialystdf for the pretrial settingFed. R.
Civ. P. 56 Advisory Committee’s notes to 2010 amendment. And at trial, the objection must be
contemporaneous. While Rich was not required to raaketion to strikeid., he was
minimally required to raise this issue before the briefing clo3ée motion is not timely.

In addition to the timeliness of Rich’s Motion to Strike, the evidence this Court will
consider can be offered idmissible forns.

a. Thomas’s Evidence

Thomas’sevidenceupon which the Court has based its substantive ruisnggmissible
for two primary reasons: (1) it is established by Rich’s own admissiongemstats and (2) it
falls within recognized exceptions to hearsay.

First, he following issuesaised in Rich’s motion to strik&re established by Rich’s
evidene or by his own statementgl) Richopened Patricia’s mail from Charles Schwab while
she was at the Mayo Clinic and discovered that she had removed him as the beteta@ary
accounts while adding the Sheppards; (2) Rpbke with Patrician April 10, 2014, to ask why
she removed him from the accounts; (3) Patricia did notRjisleexpress permission to reinsert

himself as a beneficiary, yet he accessed the Scha@iunts onlinand namedhimself as 98%

12



beneficiary; 4) Rich wrote checks to himsdifom Patricia’s bank accounts; and (5) according to
Victoria’s testimonyRich said he cut the checks because he was "m&deRich Dep [71-5] at
16-18, 28V. Sheppard Dep. [71}2t 17; see alsd-ed. R. Evid. 801(d)(2)This evidence is
admissible.

Second;Thomas’s testimony about statements Patnwaae to hims not hearsay for
seveal reasons, starting with Federal Rule of Evidence 803(3). Rule &&y{8pes from the
rule against hearsay “[a] statement of the declarant’seéRisting state fomind (such as motive,
intent, or plan) or emotional, sensory, or physical condition (such as mental feelngrpa
bodily health).” And here, many of the disputed statements reflect Patrenat®mporaneous
feelings regarding Ricther plans to ser contacivith Rich and remove him from her will; and
her desire twevoke his power of attorney. They are not hearsay when offered to show her state
of mind.

Similarly, Thomas offers the statements to sliogir effect on him and his knowledge of
Patricia’sfeelings and plansAccording to the Fifth Circuit, statements are not offered for their
truth if offered “to show the effect on the listenekVhite v. Fox470 F. App’x. 214, 222 (5th
Cir. 2012). So too, the statement is not hearsay if “introduced to show a speaker aadéoidis
knowledge, notice, or state of mifdl.F. v. Lewisville Indep. Sch. DisiNo. 4:14ev-359, 2016
WL 7734555, at *7 (E.D. Tex. Dec. 1, 2016) (citidgited States v. ObregdReyes507 F.

App'x. 413, 424 (5th Cir. 2013) (citing 2 McCormick on Evidence § 249 (6th ed. 2006) (“A
statement that D made a statement to X is not subject to attack as hearsay whposésipio
establish the state of ndrthereby induced in X, such as . . . having knowledge.”))).

Rich also contests all evidence regardinghtblegraphic will that cuhim out of

Patricia’s estate. Mat information can be offered in an admissible form for at thestreasons.

13



First, Thomas testified that Patricia asked him how to change thehild she was at the Mayo
Clinic sohe gave her advice on holographic wills (i.e., wills written in the testator’s omd).ha
SeeThomas Aff. [71-1] at 2. As noted above, sstitemergareadmissible under Rule 803(3).
Second, Thomas received the vadl an attachment to a tésam Patricia’s numbeafter
discussing with her what she would need to include.This satisfies Federal Rule of Evidence
901(a). Third, the document is what it purports to be, i.e., the documemia§heceivedSee
United States v. CarrileNo. ER07-r-0087-KC, 2010 WL 4918770, at *6 (W.D. Tex. Nov. 19,
2010) (citingUnited States v. Ar¢®97 F.2d 1123, 1128 (5@ir. 1993)). Rch’s remaining
argumentsas to the holographic willdike whether someone else wrgtarts ofit—go to weight
and not admissibility

Finally, testimony from Victoria and Bud that Patricia made her own decision to sever
ties with Rich and wasot influenced by Thomaare not hearsa This testimony was based on
the witnessedirst-hand observations and does not include any oubtoft statemestbeing
offered fortheirtruth. To the extent it could be viewed as hearsayle 803(3)applies

b. Sheppard€vidence

Turning toRich’s motion to strike the Sheppards’ supporting evidence, much of Rich’s
motion relates to his own testimony. Without citing the specific testimony to which héspbjec
Rich says that the following pages of his deposition should be stricken becausesthey
irrelevant, speculative, and, in a few instances, constitute hearsay: 10, 11, 12, 42, 43, 44, 49, 53,
193, 224, 315, 316, 377, 378, 379, and 560. Pl.’s Mot. [127]. The Sheppards simply say the
motion is untimely and does not “bear on the pendimgnsary judgment motions.” Defs.’
Joinder [135] at 2But without knowing the specific passages Rich finds objectionable, the

Court cannot intelligently rule. As to the passages he does specificatBnedethe objections

14



do not seem compelling, but the Sheppards apparently find the disputed passages immateria
Accordingly, thoseissues appeamoot even assuming Rich had timely asserted them

In sum, Plaintiff’'s Motiors to Strike [121, 127] are untimely and otherwise lack nasrit
to the evidencehe Court has considered in its substantive rulingsey are therefore deniéal
that extent. Fially, because Plaintiff's motioto strikeas to Thomas has been denied, Thomas'’s
Motion to FileSur-Rebuttal [145] is considered moot as is Rich’s Motion for an Extension of
Time [149] related to that motion.

2. Defendants’ Motions to Strikeich’s Evidencd111, 113, 114,
115]

Defendants’ Motions to Strike say thhe affidavits Rich offers from himself, Kimberly
Cross, Dr. David Buras, and Dr. Christopher William Lartigue should be strickendeethey
are basedn hearsaynd are otherwise inadmissible

Other than Rich, the witnesses generally recount what Rich told them about his
interactions with Patricia, the Sheppards, and Thomas. They thdRidimlks accounts to his
allegedemotional distressThe personal observations from these witnessgarding Rich’s
well-beingsatisfyFederal Rule of Evidence 602 aRederaRule of Civil Procedur&6(c) In
other words, they can certainly say that they witnessed Rich exhibitingslistre

But Rich sometimeselieson these witnesses in his various memordadsstablish the
truth of hisstatements to them about thsthat were hagening in MississippiSee, e.gPl.’s
Mem. [10Z at 10-11 ¢iting Lartigue Aff. [L01-4 at 4 (asserting Lartigue “learned that Thomas
betrayed Rich’s trust and confidence, and made continuous attempts to ‘cut him ouy of eve
aspect’ ofPatricia’s life, and ‘ignored [Rich’s] attempts to resolve any misundelistgs so that
he could be with [Patricia] the last six weeks of her life’”)). There is no indic#tese witness

had personal knowledge of the conversations and actions they described. Acgattangl
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testimonyviolates Federal Rules of Evidence 602 and 802. The Court will disregard the
inadmissible aspects of the affidavits.

That said, the Court will not gite the affidavits because th@iresence in the record
creates no prejudic&eeConn v. United Statedlo. 3:10€V-300-CWR, 2011 WL 2117969, at
*5 (S.D. Miss. May 27, 2011) (stating motions to strike “generally should not be grantedabsent
showing of prejudice to the moving pdityaccord Davis v. Hinds Cty., Mis$No. 3:16€V-
674DPJFKB, 2017 WL 2269010, at *2 (S.D. Miss. May 23, 201sBe als®C Fed. Prac. &
Proc. Civ. § 1382 (3d ed.) (noting general agreement that Rule 12(f) motions should be denied
absent showing that deferiseay cause some form of significant prejudiceThe motions
regarding Cross, Buros, and Lartigue [113, 114, and 115] are granted to the extent thellCourt w
not consider the inadmissible evidence but are otherwise denied.

As to Rich’s affidavit, Defendants say tlitis largely irrelevant. That may be true, but
the Court has not relied on the irrelevant information and sees no basis to strike. ibhe mot
[111] is therefore denietb the extenit seeks an order striking Richédfidavit.

C. Summary Judgment Motions

1. Standards

Summary judgment is warranted under Federal Rule of Civil Procedure 5&{a)ieh
evidence reveals no genuine dispute regarding any material fact arftethaiving party is
entitled to judgment as a matter of law. The rule “mandates the entry of syjndwment,
after adequate time for discovery and upon motion, against a party who fails to rhakeras
sufficient to establish the existence of an element essential to thas asg, and on which that

party will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
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The party moving for summary judgment “bears the initial responsibility ofrmfay the
district court of the basis for its motion, and identifying those portions of [teedjewhich it
believes demonstrate the absence of a genuine issue of materialdaat.323. The
nonmoving party must then “go beyond the pleadings” and “designate ‘specific factagghow
that there is a genuine issue for trialld. at 324 (citation omitted). In reviewing the evidence,
factual controversies are to be resolved in favor of the nonmovant, “but only when . . . both
parties have submitted evidence of contradictory fadtgtle, 37 F.3d at 1075. When such
contradictoy facts exist, the court may “not make credibility determinations or weigh the
evidence.” Reeves v. Sanderson Plumbing Prods., B®0 U.S. 133, 150 (2000). Conclusory
allegations, speculation, unsubstantiated assertions, and legalistic argoavemever
constituted an adequate substitute for specific facts showing a genuine issaé 8etr TIG
Ins. Co. v. Sedgwick James of Wagfi6 F.3d 754, 759 (5th Cir. 2002}ttle, 37 F.3d at 1075;
SEC v. Recilel0 F.3d 1093, 1097 (5th Cir. 1993).

2. Thomas’s Summary-Judgment Motion

Thomas presents three groundssiammary judgmeran Rich’'s claims: first, Rich
failed to show that Thomas’s conduct was outrageous; second, there is no evidence that Thomas
caused Rich to suffer any harm; and third, as to NIED, Rich has failed to show thasThoma
owed Rich any duty of careSeeDef.’s Mem. [72]. Although the Court agrees that Thomas’s
conduct regarding the survivinleD claim is not sufficiently outrageous, this Order focuses on
his dispositivecausabn argument.

To establish either IIED or NIEDR, plaintiff must showhat the defendant caused his
injuries. See Ghane v. Mid-S. Inst. of Self Def. Shooting, 113@. So. 3d 212, 226 n.23 (Miss.

2014). As to IIED claimsthe plaintiff must show hestffered severe emotional distressa
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direct result of the acts of the defendaniones v. City of Hattiesburg28 So. 3d 816, 819
(Miss. Ct. App. 2017) (emphasis addezbrt. denied229 So. 3d 118 (Miss. 2017). Similarly,
an NIED claim requireproximatecause.See Strickland v. Rossj%i89 So. 2d 1268, 1275
(Miss. 1991).

Here,Rich fails to raise any material disputeta whether Thomas caused Rich to suffer
emotional harm. In his response, Rich mentions a number of alleged facts—not adlroéreh
supported with proper record evidenctisat he believes establish causation. Those “facts”
generally address three issues: (1) whether Thomas protected Riclestetenen representing
Patricia in her legal affairs; (2) whether Thomas took steps to otherwigenod Patricia to shut
Rich out; and (3) whether Thomas blocked Rich’s efforts to see iRatrizer final hours at a
hospicefacility. 4

Starting with Thomas'’s legal work, the Court has already ruled that Thomag's dut
flowed to hisclient—Patricia. Feb. 28, 2017 Order |3t 6-7. So while Rich may believe
Thomas shoulddve protected Rich’s interests in Patricia’s aséetfias not shown thatas
Thomas'’s responsibility. “If an attorney concludes that a potential bemgfiorssomeone
exercising the power of attorney, is attempting to take advantage, thewpttoust be free to
offer that advice without fear that the thjpdrty will later sue for emotional distresdd. at 7.

As a result, “claims related to alleged undue influence in Patricia’s estatengldaihias a

4 Rich also says the motion should be denied because Thomas failed to adequétely brie
the causation issueseePl.’s Mem. [102] at 11. But Thomagtausation argument is factual,
and he clearly put Rich on notice of BeeDef.’s Mem. [72] at 9 (“As demonstrated above,
there is simply no evidence that Philip caused Patricia ‘to shut Rich out of haslifealleged
in this lawsuit.”);see also idat 14 @sserting no statement by Philip was a proximate cause of
Rich not being allowedcgess into the hospice facility”).
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matter of law and [were] dismissed with prejudic&d’ Rich never sought reconsideration of
this ruling, and the Court remains convinced that it is sound.

As for whether Thomas took steps to shut Rich out of Patricia’s life before tterihat
the hospice, Rich has not created a fact ques@me additional factgut this issue into
context. As noted abovRjch and Patrici&aad no further contact aft he called her oApril 10,
2015, to ask why she removed him as beneficiary to her Schwab accBad®&ch Dep. [71-}
at28. That call ended abruptly on Patricia’s end, \diatbria described her mothas being
upsetby Rich’s inquiries. SeeV. Sheppard Dep. [71-3] at 16The relationship was effectively
severed at that point.

On April 11—theday after Rich’s fial conversation with PatriciaPatricia called
Thomas from Minnesota and advised that Rich had stolen her money and she wished to press
charges. Thomas Aff. [71} T 8 It does not appear that Patricia knew at this point that Rich
had re-inserted himself as the Schwab beneficiary. But she was upset by hissnigiarher
decisions regarding the Schwab account and also contended that Rich had writterochecks t
himself from her bank accountSeeV. Sheppard Dep. [71}&t 16; Thomas Aff. [71-1] 1 9
(noting that Patricia sent copies of checks to Thomas on AprilP&)icia also told Thomas
during that April 11 call that sheanted to remove Rich from the will and asked Thomas how to
make hat happen. Thomas Aff. [71-1] § 8. After the conversalfibomas received a
holographic will via a text from Patricidd. The Will stated;| intentionally exclude Gerald M.
Rich from any inheritance or anything else!” Will [£@Dat 1. And the next day, Patricia

stripped Rich of his durable power of attorney.r. A8, 2015 POA [101-2] at 84. Finally,
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Thomas states that Patricia indichtBat she wanted him to have no further communications
with Rich. Thomas Aff. [71]L §11.

As noted, Thomas’s legal advice is beyond the scope of the remaining claims. So the
salient causation questiémom all thisis whether Thomas did anything tifluence Patricia to
shut Rich out of her life and thereby cause Rich’s alleged emotional distressdiAgdo
Thomashe was just following his client’'s wishesd made no such efforts. Thomas Dep. [71-
2] at28. BothVictoria andBud back his testimny. SeeV. Shepard Dep. [71-Bat 22, 24
(denying that she “ever witness[ed] Philip Thomas attempting to coenmgar{bm to shut
Gerald Rich out of her life” and stating that Patricia “made the decision . .vaémbdurther
contact”); B Shegard Dep. [71-4 at5 (denying that “Thomas coerc[ed] [his] mom into shutting
Gerald Rich out of her life” and noting that Patricia maded@msion “to no longer have
contact” with him)

Rich’s primary evidenceo the contrarys arecorded conversatidhatoccurreda week
before Patriciavent to the hospice facilityThat recording included the following:

Bud: | mean, do you anticipate Gerald even like comingdjke trying to get
backin the picture at all?

Thomas: He tries. . .
Brad |Victoria's Husband]: He tries every day.
Thomas: He tries every single day.

Bud: Well, beyond email though.

Bud: The conscience email was MotlseDay. | was like, “appropriate.”
Victoria: That was yesterdayl hat was yesterday

Bud: | was like-
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Thomas: Very [inJappropriate.
Bud: Like lets be conscience on . .. on Motrsday, like [chuckling]

Thomas: He, it was just like, s@tting for Gerald. [chuckling] . . . Send it at the
most inappropriate time.

Brad: | just want one email that says, “I hope Pat is doing well.”
Thomas: Exactly! How about one, that just says, “I loare about any of the

other stuff, just tell me how Patdoing. I'm just . . .,” you know? Just onesit’
just not all about him!

Bud: But see, he told me here; he said that he talked, he talks about how she is
doing and how they talked about that for a little bit. And then, he said, “

know, | hate to bring this up, but | was just you know, going through some of the
stuff here on the desk and I noticed | wdghe primary . . you had changed me

off of being the beneficiary on your Schwab accounts.”

Thomas: Yeah, if he ever finds out thaim the one that recommended that
I’'m going number one on tHat list.

Bud: Oh, you . .. when did you do that?

Thomas: Immediately.
May 11, 2015 Tr. 1 [107] at 4-9 (emphasis added).

Although the conversation addressed Rich’s efforts to regain access taPittlioes
not establish that Thomasu®d Rich to be cut offFirst, the conversation occurre@mmosta

monthafter Patricia calledrhomas saying Rich stole her money; sent Thomas the holographic

® The transcript reflects a handwritten notation depicting the insertion dbé&iiore the
transcribed word “appropriateMay 11, 2015 Tr. 1 [107-7] at 5.
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will seveling ties and instructed Thomas to have no contact with Rich. The conversayisn
nothing to contradict the testimony from the Sheppards and Thomd&athata had previously
decided to sever ties and Thomas did nothing to influence that decision. Finally, otioasport
of the conversation that included Patricia indicate that Thomas openly discudssceRarts to
get back in Patricia’s good graces after April 10, so it does not appear thaad atiempted to
hide any of that from her.

The recording does, however, show Thoms®mmendethat Patricia remove Rich as
the beneftiary on the Schwab accounts at some point before April 10. But again, thén@ourt
previously held that Thomasas Patricigs attorney—was well within his right$o advise her in
this way SeeFeb. 28, 2017 Order [31] at Dther than the legal advitementions, the
recorded coversatiorfails to show that Thomas’s actions caused Patricsaver ties wittRich
after the April 10 call between thefn.

In sum, the Court finds that Rich has failed to show a genuine dispute of mate¢iasl fac
to his IIED and NIED claims against Thomas. As such, the Caarttg Thomds Motion for
Summary Judgment [71].

4. Sheppards’ Motion for Summary Judgement
a. IIED Claims
The Sheppards generally say that there is no evidencedheyittedactsas to Richthat

would “evoke[ ] outrage or revulsion in civilized sociétyPierce v. Cook992 So. 2d 612, 626—

% It merits note that Patricia’s comments during the May 2014 recordedrsatioe also
support Tlomas’s contention that she severed ties because Rich had written the checks and
challenged her about the Schwab accounts. nQuhat conversation, Patricia states: “It was a
roller-coaster—it was so bad. | thought | could put up with it, but he just sucked his last tit too
long. He really did. Over . .. being greedy.” Recorded Conversation [107-8] at 4.
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27 (Miss. 2008). If a jury believes their version of events, then they would be coruet¢hei
are two sides to the story.

According to the Sheppards, Rich wasanipulativemoney grubber who lirtehis
pockets with their mother’'s money until she saw him for whatdseand decided to shut him
out of her life. The Sheppards merely honored her wishes after that by keepimgvBRjchRich
says that Patricia was the love of his life, he was devoted to helping her anddrendhihis
own financial detriment, and the children manipulated their mother to shut him out, most
prominently inher final daysvhen they prevented him from seeing Patricia on her deathbed.

Frankly, many of the accusations Rich makes in his lengthy and often setfigservi
affidavit would not be sufficient to survive summary judgment. For instandegdugently
explains his superior understanding of Patricia’s medical, financial, andosalateeds and
complains thathe Sheppards did not embrace his opinions as to what was best for their mother.
Even if true, such conduct would not constitute a tort against Ristior steps the Sheppards
may have taketo have Patricia remove Rich from heill, those issues will be resolved during
probate and do not constitute an independent tort for IIED ginemecord which shows efforts
to manipulate on both sidés These were difficult and emotional timesd Rich has not shown
thatthe alleged conduct wastally intolerable in a civilized society.

There is, however, some question whether the Shepparded Rich access to Patricia
in her final days. Most notably, Patricidést communicatioto Rich was a text message in
which she said, “Help.” Defs.” Mem. [72] at 12 (citing Rich Dep. [71-5]). That would suggest

that she wanted to see him. Yet, there iglispute that as Patricia’s competency faded, the

" For purposes of this Order, the Court will not give a blywslow account of that
evidence, but thparties’ briefs catalog the various facts surrounding Patricia’s estate.
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Sheppards were with her and k&dth from seeing herSeeThomas Dep. [71-2] at 23; V.
Sheppard Dep. [71-3] at 12—-13, 25-28hile theyhave countervailing evidence supporting
their reasongynder Rule 56 the Court must view the record in the light most favorable to the
non-movant, i.e., Rich, and may notiglethe evidence. On that badise Court finds that the
IIED claim survives$
B. NIED

The Sheppards further assert as to RiBHED claim that Rich has failed to establish
that they owed him any dutyseeDefs.” Mem. [74] at 8-9. While the Sheppards’ argument has
evolved slightly from the motiote-dismiss stage, the Court finds thtttey [continue to]
provide neither authority nor analysis to show that they owed Rich no duty to act ssreabba
prudent person in their actions towards him.” Order [31] at 11-12 (E&tinBepper Bottling
Co. of Miss. v. Brunerl48 So. 2d 199, 201 (Miss. 1962)). Accordingly, the Court denies
summary judgment as to RichNIED claim.

5. Sheppard<Counterclaim
The Sheppards also seek summary judgment on their counterclaim for comvAssi

already discussethere is no disputRich opened Patricia’s mail from Schwab April 10;

8 This case deals with raw human emotions that are at times messy. Having now read
dozens of briefs and hundreds of pages of record evidence, it is clear to théh&ceweryone
involved has at times expressed conflicting opinions regarding these coniatenships.

While those fluctuating feelings are understandable under the circumstémmakes it difficult

to evaluate the cold recoad what happened at the eafiPatricia’s life so the Court is erring on
the side of cautiom allowing this claim to move forwardSee Firman v. Life Ins. Co. of N.

Am, 684 F.3d 533, 538 (5th Cir. 2012) (“Even if the standards of Rule 56 are met, a court has
discretion to deny a motion for summary judgment if it believes that ‘the better conukkbe

to praceed to a full trial.”) (quotingAnderson v. Liberty Lobbync., 477 U.S. 242 (1986)).
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discovered that he had been removed beneficiary orthe accountsand thenwithout express
permission or notice to Patricia, accessed the aceamtine and named himself as 98%
beneficiary. On this primary basis, the Sheppards say their conversion claieehas
established as a matter of law.

Rich does not offer much in response, sticking with conclusory assertions rather tha
legalauthority. He generally says his summarnjudgment response that no one told him his
power of attorney had been stripped before he made the change, so he waselatief that
he wasauthorized to overrule Patricia’s decision and make himself the beneficiat\Ridh
fails to address the fact that even when he did have power of attorney, he shateBuidwand
Victoria. FOA [101-2] at 28. Moreovetl[i]t is fundamental law thaan agent owes his
principal absolute good faith and fidelity, and he cannot in the exercise of his sudisagent
acquire property or interest therein rightfully belonging to his princip&lowit full disclosure
and free consent of his principalVcKinney v. King 498 So. 2d 387, 388 (Miss. 1986¢eln
re Estate of Johnson v. Johns@37 So. 3d 698, 707 (Miss. 201@h’g deniedMar. 15,

2018). Rich does not address this issue either.

That said, Ricls delinquent Motion/Supplemental Respodgkseek dismissal of this
counterclaim based on the assertion that the Sheppards are not the reahpatéesst under
Rulel17(a). SeeMot./Supp. Mem. [108]. He also argued that the claim should be stayed pending
resolution of the probate case in chancery court. As noted above, Rich’s motion wasyyntim
andhefailed to provide a substantive legal memorandum exploring his legal defenses.
Accordingly, the motion was denied without prejudi@t the Court’s independent research

suggests that there may be something to thegssodt would be improvident to grant summary
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judgmentat this time. The motion is denied without prejudiaad will be discussed at a status
conference.
V. Conclusion

There were a number of argumeimshe varioudriefs that theCourt considered but
declined to address in this Order. Those not specifically addressed would not havd tiange
outcome. For the foregoing reasons, Thomas’s Motion for Summary Judgment [71] id;grante
the Sheppards’ Motion for Summary Judgment [73] is denied without prejiRictés
Motion/Supplemental Response [108, 109, 110] is denied as to the jurisdictional arguments
DefendantsMotion to StrikeRich’s Motion/Supplemental Response []120grantedwvithout
prejudice to Rich’s right to seek leave to file a delinquent motion to dismisstes $th¢ppards’
counterclaimsDefendants’ motions to strike [111, 113, 114, ]1dr® granted to the extent that
the Court has not considered inadmissible evidence, but they are deniedxtethehey dsfor
an order actually striking the affidavitich’s motiors to strike fL21, 12T aredenied and
finally, motions [145, 14Pareconsidered moot. Themaining parties are instructed to contact
the Court’s courtroom deputy within sevaays to set this case for andhambers status
conferenceThomas is relieved of the obligation to attend the status conference.

SO ORDERED AND ADJUDGED this thellthday ofSeptember2018.

s/ Daniel P. Jordan llI
CHIEF UNITED STATES DISTRICT JUDGE
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