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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

TINA BIANCHINI PLAINTIFF

V. NO. 3:16-CV-510-DPJ-FKB

CITY OF JACKSON, ET. AL DEFENDANTS
ORDER

This employment dispute is before the Court on Defendants’ separately filed motions to
dismiss Plaintiff's Second Amended Complgil8AC”) [36, 38] and Plaintiff’'s Motion to
Amend the SAC [50]. Having congickd the parties’ submissionise Court finds that the City
of Jackson’s motion to dismiss should be ¢gdnDefendant Lee Vae’'s motion to dismiss
should be denied as to the elgpiotection claim but otherwise gmted; and Plaintiff's motion to
amend should be denied.
l. Background

Plaintiff Tina Bianchini is a white foraer police officer with the Jackson Police
Department (*JPD”). On March 26, 2015, she wassted and charged with domestic violence
following an altercation with fellow officer Aaron AllerSeeSAC [33] at 3. After being
charged, Bianchini claims JPD Chief Lee Vanceddrher to resign. She says that the decision
was based on her race and sex, because VaageetAllen, a similarly situated African-
American male.

Aggrieved by the decision, Bianchini suédnce and the City of Jackson on June 24,
2016. Id. In her first Complaint, Bianchini alledewo federal-law claims under 42 U.S.C.
§ 1983 based on alleged equal-protecand unlawful-seizure viol@ns. Compl. [1-1] at 4-5.

She also brought state-law claims for falsesirfalse imprisonment, and malicious prosecution.
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Id. at 5-6. The City of Jackson answered thah@aint on July 26, 2016 [3]. Since then, this
case has had a hard time leaving the startitesglue to Bianchini’s efforts to amend her
complaint.

Bianchini first sought leave to amend on September 26, 26&éPI.’s Mot. [12]. That
motion sought to add clainagainst Commander Tyree Jemegarding alleged sexual
harassment and also attempted to add claiasistgthe original defendants related to that
conduct. Believing the motion was unopposed, the miagggudge granted i a text order the
following day, clearing the way for Bianchini tibefher Amended Complaint [13] on September
27, 2016. But apparently the parties werefalhy in agreement, and on October 11, 2016,
Defendants moved to strike [16] the Amendaimplaint. They argued then—as they do now—
that the Amended Complaint would be futile fack of specific facts establishing supervisory or
municipal liability. SeeDefs.” Mot. [16]. The magistrajedge initially struck the amended
complaint to allow additional briefingeeNov. 21, 2016 Order [27], but he eventually granted
leave to amendseeJan. 17, 2017 Order [31]. Althoughetimagistrate judge acknowledged
Defendants’ futility argument, he concluded that “the best course of action” was to allow the
amendment subject to future dispositive m$. Jan. 17, 2017 Order [31] at 2. Accordingly,
Bianchini refiled the SAC [33] on January 26120 In doing so, she added sexual-harassment
claims against Jones.

After the SAC was filed, the partiesrpaipated in a February 16, 2017 case-
management conference and agrieecertain deadlines. Most radily, the parties agreed to a
March 20, 2017 deadline tamend the pleadingsSeeCMO [40]. Then, on February 20, 2017,
before any responsive pleadings were filedfeDdants Vance and the City of Jackson both

moved to dismiss the SAC under Fed&ale of Civil Procedure 12(b)(6)SeeDefs.” Mots.



[36, 38]. Bianchini responded bmth motions [45, 46], and Defenda replied [48, 49]. Butto
further complicate matters, Bianchini fileadhaw motion [50] on April 13, 2017, seeking leave to
amend the SAC. Defendants respondegpiposition on April 27, 2017 [51], and Bianchini
declined to reply.
I. Analysis

A. Motions to Dismiss

In considering a motion under Rule 12(b)¢&k “court accepts ‘all well-pleaded facts as
true, viewing them in the light most favorable to the plaintifiviartin K. Eby Constr. Co. v.
Dall. Area Rapid Transjt369 F.3d 464, 467 (5th Cir. 2004) (quotiranes v. Greningerl88
F.3d 322, 324 (5th Cir. 1999)). To overcomRule 12(b)(6) motion, Plaintiff must plead
“enough facts to state a claim to rélieat is plausible on its face Bell Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007). “Factual gli¢ions must be enough to & right to relief above the
speculative level, on the assumption that all thegations in the complaint are true (even if
doubtful in fact).” Id. at 555 (citations and footnote omittedp claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liabfer the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678,
(2009) (citingTwombly 550 U.S. at 556). It follows that “where the well-pleaded facts do not
permit the court to infer motban the mere possibility of misconduct, the complaint has
alleged—hbut it has not ‘show[n]—'that ¢hpleader is entitled to relief.’Td. at 679 (quoting
Fed. R. Civ. P. 8(a)(2)). “This standard ‘simphlls for enough facts to raise a reasonable
expectation that discovery will reveal eviderof’ the necessary claims or elements’te S.
Scrap Material Co., LLC541 F.3d 584, 587 (5th Cir. 2008) (citifigrombly 550 U.S. at 556).

In this case, there is some dap between the two Defendanisbtions. Accordingly, this



portion of the Order will be orgezed by the claims reflected the SAC. Where it makes sense,
the arguments as to the sepai¢fendants will besegregated.
1. Equal Protection

Bianchini claims that she was fired becasise is a white woman, whereas the City and
Defendant Vance protect African-American mafécers. The Equal Protection Clause
“‘commands that no State shall ‘deny to any pewsidiin its jurisdiction the equal protection of
the laws,” which is essentially direction that all persons sianly situated should be treated
alike.” City of Cleburne, Tex.. Cleburne Living Ctr.473 U.S. 432, 439 (1985). This
constitutional protection “reaches only states; but 8 1983 equal protection claims may be
brought against individuals as well as municipalitieSitzgerald v. Barnstable Sch. Comrb55
U.S. 246, 257 (2009). Here, Bianchini asséer claim against the City and Vance.

“To state a claim of . . . discrimination umdbe Equal Protection Clause and section
1983, the plaintiff ‘must allege and prove tfste] received treatmedtfferent from that
received by similarly situated individualadathat the unequal treaént stemmed from a
discriminatory intent.”” Bowlby v. City of Aberdeen, Mis§81 F.3d 215, 227 (5th Cir. 2012)
(quotingPriester v. Lowndes Cty354 F.3d 414, 424 (5th Cir. 2004)).

a. Vance’'sMotion

Vance says that Bianchini fails to plead a plble claim that he intended to discriminate
based on race or sex and thatshtherefore entitled to qualifiechmunity. “The basic steps of
[the] qualified-immunity inquiryare well-known: glaintiff seeking tadefeat qualified
immunity must show: (1) that the official violatadstatutory or constitutnal right, and (2) that
the right was clearly establishedtla¢ time of the challenged conductMorgan v. Swansgn

659 F.3d 359, 371 (5th Cir. 2011). Vance never takegualified-immunity arguments past the



first step, resting instead on tbentention that the SAC fails wrarious ways to state plausible
federal claims against him. AccordinglyigiOrder is limited to that same question.

As for the equal-protection claim, Vance relies heavilyyahChu v. Mississippi State
University, where the Fifth Circuit affirmed dismids# an equal-protection claim under Rule
12(b)(6). 592 F. App’x 260, 267 (5tir. 2014). There, the plaifft“merely state[d] that the
university discriminated against him and did dsicriminate againsthite faculty, but he
fail[ed] to elaborate.”ld. Accordingly, “[t]here [were] nodctual allegations to support that
claim.” I1d. Not surprisingly, the court keethat these conclusory afjations “failed to state an
equal-protection claim upon wingelief may be granted.Id.

But Bianchini does more. Granted, she maase conclusory statements that Vance
treated African-American men bette8eeSAC [33] at 4-5. But she backs that statement up
with specific facts regarding a specific caangtor, Allen, the AfricasAmerican male officer
with whom Bianchini had the disputed altercatida. at 3—4. In fact, Bianchini very plainly
says in her SAC that (1) Allen was the aggresdoat 3; (2) he put her in the hospital,, (3) a
grand jury indicted him odomestic-violence charged, at 5; and (4) the domestic-violence
charges against Bianchini were remanded to thadileYet Vance terminated her employment
and not Allen’s. Id.

Despite all this, Vance says the SAC “doesmake one factual aliation that could be
construed as demonstrating that Vance’sglecito terminate Plaiiits employment was
motivated by racial or gender-based animus agaihge or female officers Def.’s Mem. [39]
at 7. But in the race- and sex-discriminationtexts, proof that similarly situated employees
from different classes were treated monefably provides circumstantial evidence of

discriminatory intent.SeeMcDonnell Douglas Corp. v. Greedll U.S. 792, 804 (1973ee



also Advanced Tech. Bldg. SolsLC v. City of Jackson, Mis$No. 3:12-CV-389-LG-JMR,
2014 WL 3783949, at *3—4 (S.D. Miss. July 31, 201tihg in equal-proten case that “[a]
plaintiff may prove discriminaty intent through either diot evidence or circumstantial
evidence” (citingGaalla v. Brown460 F. App’x 469, 479 (5th Cir. 2012))).

As noted before, the standard under Rule 12(b)(6) “simply calls for enough facts to raise
a reasonable expectation that discovery ngleal evidence of’ the necessary claims or
elements.”In re S. Scrap Material Co., LLG41 F.3d at 587 (citinfwombly 550 U.S. at 556).
Bianchini has sufficiently pleaded specific b state a plausibégual-protection claim
against Vance.

b. TheCity’s Motion

The City echoes many of Vance’s argumehbits,it also contends that Bianchini has
failed to plead a sufficient case of municipal liaiili It is black-letter law that a municipality
like the City of Jackson cannot held vicariously responsibfer the unconstitutional acts of its
employees undeespondeat superiorSee Monell v. Dep't of Soc. Servs. of City of NL36
U.S. 658, 691 (1978). Instead, tmicipal liability under sectiod983 requires proof of three
elements: a policymaker; an official poli@and a violation of constitutional rights whose
‘moving force’ is the policy or custom.Piotrowski v. City of Hous237 F.3d 567, 578 (5th Cir.
2001).

Citing this authority, the City says thataBichini’'s SAC fatally fails to identify an
official policy or custom. DE's Mem. [37] at 7. For hrepart, Bianchini essentially
acknowledges that point but pivotsthe single-incident exceptiorseePl.’s Mem. [46] at 2
(citing Knox v. City of MonroeNo. 07-606, 2009 WL 57115, at *1 (W.D. La. Jan. 8, 2009)). “It

is well-established that a single unconstitutiaztlon by a municipal actor may give rise to



municipal liability if that aabr is a final policymaker.”Bolton v. City of Dall., Tex541 F.3d
545, 548 (5th Cir. 2008%ee alsAdv. Tech. Bldg. Sols., LL.817 F.3d at 165 (noting “liability
attaches only where the decisionmaker posséssgauthority to establish municipal policy
with respect to the action ordered”). So ffuestion is whether the single-incident exception
applies.

The problem for Bianchini is that she neeaplores this issue with any depth, and the
arguments she does offer have been rejectbthding authority. According to Bianchini,

Vance “was thelecision makewith regard to [her] termination,” because “there was no
grievance policy under which [shejuld contest [Vance’s] decision to terminate her.” Pl.’s
Mem. [46] at 3 (emphasis added). In otherdgp because there is no procedure for appeal,
Vance is the finaldecision maket and his acts bind the Cityd. (emphasis added).

Even assuming Vance is the fimgcision-makerthe argument confuses decisionmaking

authority with final poligmaking authority. IrBolton v. City of Dallas, Texaa former police
chief was terminated by a city manager. 541 F.3d at 546. Because the manager could terminate
employment without direct oversight, the termethpolice chief claimed that the manager was a
policymaker. Id. at 547. The Fifth Circuit affirmed sumary judgment, explaining that there
exists a “difference between final decisionnmakauthority and final policymaking authority.”
Id. at 548 (citinglett v. Dall. Indep. Sch. Dist7 F.3d 1241, 1247 (5th Cir. 1993)). Put simply,
“discretion to exercise a particular functidoes not necessarily entail final policymaking
authority over that function.’ld. (citing Pembaur v. City of Cincinnat#75 U.S. 469 (1986);
City of St. Louis v. Praprotnjld85 U.S. 112 (1988)).

Significantly, theBoltonopinion rejects Bianchini’s #®argument for municipal

liability—that no JPD or City policylbbwed review of Vance’s decisiorSeePl.’s Mem. [46] at



3. According to the Fifth Circuit, neith®embaurv. City of Cincinnatior City of St. Louis v.
Praprotnik“made a ‘suggestion of any qualificatisanch as “initial” discretion or the
decisionmaker’s action being subjéatappeal or the like.”1d. at 549 (quotinglett 7 F.3d at
1247-48). As such, the Fifth Circuit has “esefed] the importance of administrative
reviewability in distinguismg final decisionmaking authioy from final policymaking
authority.” Id. (quotingGelin v. Hous. Auth. of New Orlegartb6 F.3d 525, 530 (5th Cir.
2006)). Accordingly, the Court finds that the Gtynotion to dismiss the equal-protection claim
should be granted.
2. Sexual Harassment

In her SAC, Bianchini also says she “endusedual harassment at the hands of Jones
when he supervised her.” SAC [33] at 6. Esrno dispute that seldarassment violates the
Equal Protection Clause of the United States Constitutianderdale v. Tex. Dep’t of Criminal
Justice, Institutional Diy.512 F.3d 157, 166 (5th Cir. 2007). Bleé issue is whether Vance or
the City of Jackson can be held liabde Jones’s alleged conduct. They say no.

a. Vance’'sMotion

Though Bianchini says Jones harassed hernskertheless brings an individual-capacity
claim against Vance based on Jones’s allegedumin As the parties recognize, Vance “cannot
be held liable under section 1983 for the actimirsubordinates, like [Jones,] on any theory of
vicarious omespondeat superidrability.” Estate of Davis ex reMcCully v. City of N.
Richland Hills 406 F.3d 375, 381 (5th Cir. 2005) (citations omitted).

That said, “[s]upervisory liabily exists even without ovepersonal participation in the
offensive act if supervisory officials implemempolicy so deficient that the policy itself is a

repudiation of constitutional rightsd is the moving force of the constitutional violation.”



Thompkins v. BelB828 F.2d 298, 304 (5th Cir. 1987) (citation and quotation marks omitted).
“Under this analysis, customs or widespreaakctices are akin to official policiesEstate of
Henson v. Callahard40 F. App’x 352, 356 (5th Cir. 201(9itation omitted). To show
“supervisor liability for constitutional violatns committed by subordinate employees, plaintiffs
must show that the supervisor act[ed], or failfedact, with deliberate indifference to violations
of others’ constitutional rights camitted by their subordinatesWernecke v. Garcjéb91 F.3d
386, 401 (5th Cir. 2009) (internal quotation mankd aitation omitted, altet@ns in original).
According to Vance, Bianchini has failed to plesgcific facts stating a plausible claim against
him for Jones’s conduct.

Bianchini begins her response by saying #h&t has “identified aafficial policy or
custom that violated her right fbe] free from sexual harassment.” Pl.’s Resp. [45] at 8. As
support, she quotes the followingeaments from the SAC.:

[T]he defendants had a policy or custom of covering up misconduct of male

police officers as well as a policy andstam of a code of silence, intimidation

and retaliation against employees whmptained of or reported misconduct of

other officers.

SAC [33] at 5.

Jones, also an African-American makas known throughout the department for

receiving promotions despites habit of engaging in inappropriate relationships

with female subordinates, who knew ibwd be futile to report Jones’s sexual

indiscretions to Vance.
Id. at 4.

[D]efendants maintained a custom or policy of female employees refusing to file

complaints about sexual misconduchajh ranking male police officers to

protect their positions within JPD.

Id. at 6;seePl.’s Resp. [45] at 8-9.

When considering these averments, toar€Cstarts by “identifying pleadings that,

because they are no more than conclusiongarentitled to the assumption of trutigbal,

9



556 U.S. at 679 (2009). For exampleBill Atlantic Corp. v. Igbalthe Supreme Court
disregarded the following averment as dasory: “[P]etitioners ‘knew of, condoned, and
willfully and maliciously agreed to subject [hjnto harsh conditions of confinement ‘as a matter
of policy, solely on account of [his] religion, race, and/or national origin and for no legitimate
penological interest.”ld. at 680. Bianchini's attempts liok Vance to Jones’s conduct are no
better. “[T]he allegations of a policy or custamd its relationship to theonstitutional violation
cannot be conclusory but must contggecific facts Von Eschen v. League City T.eXo. 00-
20059, 2000 WL 1468838, at *1 (5th C2000) (emphasis added) (citiSgiller v. City of Tex.
City, Police Dep’t 130 F.3d 162, 167 (5th Cir. 1997) (holditlgit conclusory descriptions of
policy or custom are insufficient)). Here, theeements are insufficient tind a plausible claim
that Vance himself—acting with deliberate indifference—adopted an official policy or
widespread custom allowing sexual harassment.

Bianchini seems to recognize this dedioty, and other thaguoting the above-
referenced passages, she never offers a legal argument that the passages are sufficient. Instead,
she says Vance “recognizes that he can be lifibis behavior cread a hostile or abusive
working environment,” so she seeks permissioan@nd the SAC to allege a failure-to-train
claim. Pl’s Resp. [45] at 9—10. On this retdhe Court finds that éhsexual-harassment claim
was not sufficiently pleaded and should be dismissed.

b. TheCity’s Motion

The City also seeks dismissal of the sexhakssment claim, based on some of the same
arguments addressed above. The results are the samedition, the Citypays the SAC fails to
plead any facts that wouldtablish any of the elemenfsr municipal liability. See Piotrowski

237 F.3d at 578. Rather than address thispeddent basis for the City’s motion, Bianchini

10



merely states the legal standards for sekaahssment claims under Title VII and § 19&&e
Pl.’s Resp. [46] at 3—5. What she says is maessarily wrong; she might have had a valid Title
VIl case against the City. But as stated before, therernsspondeat superidrability under
§ 1983. And Bianchini never explains how 8®C establishes a valid claim of municipal
liability for Jones’s alleged harassmeiithis claim is therefore dismissed.
3. Fourth Amendment Unlawful Seizure

The Fourth Amendment to the United States Constitution provides protection from
unlawful seizures. To prevail on such amlainder § 1983, Bianchini must show that she was
arrested without probable cauddaggerty v. Tex. S. Unj\391 F.3d 653, 655 (5th Cir. 2004).
But as addressed above, she has additional huodidsar before she can hold Vance or the City
responsible for an allegedly improper seizukes.to Vance, there is nothing in the SAC
suggesting that he participatedtive arrest. And there are nceaments that would survive Rule
12(b)(6) based on supervisory liabilittee Mone)l436 U.S. at 691. Regarding the City,
Bianchini offers no substantive response, statistead that she would like to amend her SAC.
The motions are therefore granted.

4. First Amendment

Bianchini says that she wdsprived of her First Amendment right to file domestic-
violence charges against Alle®eeSAC [33] at 1. Later in th8AC, she explains that “JPD
officers, acting pursuant to orddrem Jonesrefused to allow Biarhini to swear out an
affidavit against Allen.”Id. at 4 (emphasis added). Assuming she has sufficiently alleged
protected speech—as she addresddength in her resporsse-Bianchini never counters
Defendants’ arguments that she failed to sudfidy plead supervisory onunicipal liability.

Again, nothing in her SAC links Jones’s allegetiference to Vance or otherwise establishes a

11



basis for supervisory liability. Likewise, municlgability has been insufficiently pleaded as to
the City. See Piotrowski237 F.3d at 578 (holding that plafhmust show “a policymaker; an
official policy; and a violation of constitutioheghts whose ‘moving force’ is the policy or
custom”). These claims are dismissed.
5. Malicious Prosecution

Bianchini never responds to this portionD#fendants’ motions, which otherwise appear
meritorious. The motions are therefore granted.

B. Plaintiff's Motion for Leave to Amend the SAC

Bianchini files her motion to amend under Fadi®ule of Civil Procedure 15(a)(2). But
as Defendants correctly note, Bianchited her motion after the CMO deadline for
amendments. Rule 16(b) provides that dcifiag orders, such dee CMO’s now-expired
amendment deadline, “may be modified onlydood cause and with the judge’s consent.” Fed.
R. Civ. P. 16(b). If a party shows good cause under Rule 16(b), the Court will grant amendment
upon proper motion where justice muires under Rule 15(ajquyres v. Heico Cos., L.L,C.
782 F.3d 224, 237 (5th Cir. 2015).

“The good cause standard requires the ‘psegking relief to showhat the deadlines
cannot reasonably be met despite the dikgenf the party needing the extensionS&W
Enters., L.L.C. v. SouthTrust Bank of Ala.,,I8SA5 F.3d 533, 535 (5th Cir. 2003) (quoting 6A

Charles Alan Wright et glFederal Practice and Pemlure § 1522.1 (2d ed. 1990)).

Whether good cause exists is determined basddusriactors: “(1)the explanation for the
failure to timely move for leave to amend) {Be importance of the amendment; (3) potential

prejudice in allowing the amendment; and (4)dkailability of a continuance to cure such

12



prejudice.” E.E.O.C. v. Serv. Temps In679 F.3d 323, 334 (5th Cir. 2012) (internal quotation
marks omitted) (quotingahim v. Marriott Hotel Servs., Inc551 F.3d 344, 348 (5th Cir. 2008)).

In this case, Bianchini shalihave known the good-cause standard would apply because
Defendants cited it in their Rule 12(b)(6) replegoreBianchini moved for leave to amend.
SeeVance Reply [48] at 2; City Reply [49] at X.et Bianchini ignored this standard when she
moved for leave to file a il amended complaint—a motishe filed without a supporting
memorandum as required by Local Rule 7(b)@he then declined to reply when Defendants
filed their joint memorandum [51] explaininghy the good-cause factors weigh against her
motion.

Bianchini does citélarbin v. Washingtom her motion for the proposition that leave to
amend should be granted when a defendant ee/gkialified immunit. No. 3:95-CV-84-BA,
1996 WL 33370663 (N.D. Miss. Mar. 14, 1998§f'd, 96 F.3d 1442 (5th Cir. 1996). In that
case, the plaintiff was given one opportunityatoend his deficient complaint. But Bianchini
has not shown that the claims she wishes tacadttl not have been asserted had she acted with
diligence. S&W Enters., L.L.C.315 F.3d at 535. In fact, many of the purported claims relate to
failure-to-train allegations againgance, facts that a former JPD officer like Bianchini should
have known.

Bianchini has had several opportunities tbtges right, and even considering the
proposed Third Amended Complaint, the Court argitdp further futility motions. As it stands,
this case has been stuck at the pleading stagméoyear, and it is time to move on. On this

record, the Court finds no good cause amddfore denies the motion to amend.
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lll.  Conclusion

The Court has considered all arguments rdisetthe parties; thoseot addressed in this
Order would not have changed the outcome. t®reasons given, the Cogrants the City of
Jackson’s Motion to Dismiss [36]. Defendant Vasddotion to Dismiss [38js denied as to the
equal-protection claim but islerwise granted. Platiff’'s motion to amend [50] is denied.

SO ORDERED AND ADJUDGED this the 4tlday of August, 2017.

4 Daniel P. Jordan lll
UNITED STATES DISTRICT JUDGE
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