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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION PLAINTIFF

V. Civil Action No. 3:16-CV-00769-HTW-LRA

DANNY’S RESTAURANT, LLC AND

DANNY’S OF JACKSON, LLC F/K/A

BABY O’'S RESTAURANT, INC. D/B/A

DANNY’'S DOWNTOWN CA BARET DEFENDANTS

ORDER ON MOTION FOR SUMMARY JUDGMENT
AS TO LIABILITY

Before the court is the Motion for Summaludgment as to Liability filed by the
Plaintiff, United States Equal OpportunBmployment Commission (hereafter “EEOQdpc.
no. 81]. Defendant, Danny’s of Jackson, LLC (hereafizanny’s of Jackson” or “Defendant”)
opposes the motion. The parties have comphksieid briefing on the motion and this court is
prepared to rule.

This lawsuit is an enforcement actiombght by the EEOC under the auspices of Title
VIl of the Civil Rights Act of 1964 as amended, and the Civil Rights Act of 1991, to correct
allegedly unlawful employment practices of thefendant based on race. The suit seeks relief
on behalf of Ashley Williams and a class of Black female exotic dancers (hereafter referred to

collectively as ‘complainantsivho worked at Danny’s Downtown Cabaret (also referred to as

142 U.S.C. §2000€, et seq
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“Danny’s”) and allegedly were subjected to disgte terms and conditions of employment based
on their race. The Defendant, Danny’s of Janksothe owner of Danny’s Downtown Cabaret,

a “strip club” located on S. WeStreet in Jackson, Mississippi. Danny McGee Owens (hereafter
“Owens”) is the only member @anny’s of Jackson, LLC.

|. PROCEDURAL HISTORY

A. PRIOR LITIGATION

Danny’s Downtown Cabaret was the subpdca previous EEOC lawsuit. Sherida
Edwards, (hereafter “Edwards”), a dancer who worked for the club beginning in 2009, filed a
charge with EEOC alleging thatesiand the other Black dancersreveequired to adhere to a
schedule that required them tork@ertain days and shifts. If they missed their assigned shift,
said Edwards, they were fined $25.00. White dan@acording to Edwards, were not made to
comply with a schedule and were not finedrfossing any certain day3Vhite dancers, she
said, could set their own schedsl| choosing to work on whatewdays they wanted. This
schedule had the effect of limiting the numbeBtzck dancers who worked on any given shift.
Edwards filed her charge of discriminatiorthvihe EEOC in April of 2011 and an amended
charge in October, 2011.

After its investigation, EEO@ade the following findings.

The Commission’s investigation reveakba@t Respondent employed substantially

fewer black dancers than white dancénsited the number of black dancers who

could perform on a single shift, and remui black dancers to work an assigned

schedule. The failure by black dancers to comply with that schedule resulted in

financial sanctions. Respondent did nalbjsct white dancers to the same terms

and conditions of employment as Resdent imposed on black dancers.

Subsequent to Charging mafiling her initial chage with the Commission on

April 18, 2011, Respondent subjected hea telentless pattern of harassment and

threats. Respondent also adverselytéohCharging Party’s work schedule.

EEOC Determinationdoc. no. 81-9 at p. 2]



The EEOC additionally concluded that theresweasonable cause to believe that a class
of Black employees had been subjected spaliate terms and cotidns of employment
because of race and that the charging partysh#idred realiation and constructive discharge, all
in violation of Title VII.[doc. no. 81-9 at p. 2]

On September 28, 2012, the EEOC filed suit against Baby O’s Restaurant, Inc., the
owner of Danny’s Downtown Cabaret at that tinkgjual Employment Opportunity Commission
v. Baby O’s Restaurant, d/b/a Danny&y. No. 3:12-cv-681 (S.D Miss. Sept. 28, 2012). The
suit was settled by consent decree on A$)2013. The EEOC filed a motion on December 18,
2014, for civil contempt against Baby O’s for allegedblating the terms athe consent decree.
That motion was resolved by entry intoAamendedConsent Decree on January 26, 2016. By
September of that same year, EEOC had filedrer motion for contempt against Baby O’s for
failure to comply with the Amended Cons®wucree. This proceeding was also resolved by
mutual agreement, resulting irsecond Amendedonsent Decree in March of 2017. Tellingly,
this Second Amended Consent Decree wagsethiato and signed by Danny McGee Owens as
president of Danny’s Of Jackson, LLCiv. No. 3:12-cv-681 [doc. no. 42].

B. THE CURRENT CHARGE

In August of 2013, shortly aftéine entry of the first consedecree in the previous suit,
Ashley Williams filed her charge with the EEO®@Villiams EEOC charggdoc. no. 79-17].
Williams’ charge alleged that she had been discriminated against because of her race and that she
was fired from her position for refusing to kaat Black Diamonds. This was a strip club
recently opened by Owens’ son, Danny Daxon Oweaefiter “Dax”), across the street from
Danny’s Downtown Cabaret. Notice of tblearge was sent to Dax, Manager of Danny’s

Downtown Cabaret, who, in turn, informed Owens, his fathEidavit of Daniel Daxon Owens
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[doc. no. 81-11]. The EEOC issued a LetieDetermination on June 2, 2016, finding
reasonable cause to believe that the Defendants had violated TitEE@AC Letter of
Determination[doc. no. 81-13].

At the conclusion of its invéigation, EEOC issued its lettef determination, dated June
1, 2016, which included the following:

Examination of the evidence revealed that Respondent treated Williams and a class
of other black female entertainers imigcriminatory manner and subjected them

to segregated working conditions. eggically, Respondenassigned Charging

Party and a class of blackrizers to work at Black Diamonds. The assignment at
Black Diamonds paid significantly less themmparative assignments at Danny’s.
Moreover, Charging Party and a class lmacks were subjected to harsher
disciplinary action than similarly situated White entertainers in the form of
excessive fines.

Based on its investigation the Commisshas concluded thers reasonable cause

to believe discrimination occurred besauCharging Party and a class of black

female employees were subjected to diage terms and conditions of employment

by Respondent in violation of Title VII.

EEOC Determination Lettddoc. no. 81-13 at p. 3]

Efforts at conciliation failed and only29, 2016, the Plaintiff issued to Defendants a
Notice of Failure of Conciliation. On behalf the complainants, hEEOC filed the instant
lawsuit on September 30, 2016.

This suit initially was brought against Day’s Restaurant, LLC, as well as against
Danny’s of Jackson, LLC. Danny’s Restaurant, Ldi@ not file an answer nor enter an
appearance in this cause, and the CleRairt entered default against it on August 24, 2017,

[doc. no. 41]. The only remaining Defendant is Danny’s of Jackson, LLC, formerly known as

Baby O’s Restaurant, Inc., doing busia@s Danny’s Downtown Cabaret.



In this lawsuit, Plaintiff seekster alia, injunctive relief; back pay with prejudgment
interest for Ashley Williams, the complainaetminated by the Defendants; compensation for
past and future pecuniary losses, compensatiopast and future and non-pecuniary losses; and
other affirmative relief to make all of the colamants whole. Plaintiff also asks for punitive
damages for what it alleges to tmalicious andeckless conduct.

The EEOC filed this motion, in accordancehaRule 56 of the Federal Rules of Civil
Procedure, for summary judgment as to liabilitytloa claims asserted by the EEOC. This court
has previously granted partial summary judgimeations finding that the dancers working at
Danny’s Downtown Cabaret are “employee$’the club as opposed to “independent
contractors”, and that Danny’s of Jackson, Lis@he successor in interest to Baby O’s
Restaurant, Inc., for pposes of liability.

EEOC contends that it hasoduced direct evidence ohlawful discrimination on the
basis of race and that no genuisgue of fact exists on any of tissues of liability. Danny’s of
Jackson opposes the motion and denies thaliagtbie for the alleged violations of Title VII,
because, says Danny’s of Jackson, the complainants did not suffer any adverse employment
action and were not subjected to dispatatms and conditions of employment.

. FACTUAL BACKGROUND

A. THE OWNERS
Danny McGee Owens (hereafter “Owensgllyeady the owner of a strip club in
Memphis, Tennessee, opened a strip club inis8gmpi on Lakeland Drive in Jackson. The club
was later moved to the downtown Jackson area.
Following a felony conviction, Owens wasarcerated with the Federal Bureau of

Prisons from 1992 to 2016. At the time Ashley Williams filed her charge with the EEOC on
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August 2, 2013, Owens was in prison, and his 8@anny “Daxon” Owens, (hereafter “Dax”)
was the general manager of the club, whiels operating as Danny’s Downtown Cabaret on
South West Street in Jacks Mississippi. Dax was the general manager during the period
relevant to the complaints of discriminatisub judice.According to Michael Rayner and
Owens’ 30(b)(6) deposition [doc. no. 81-Dax was the general manager of Danny’s
Downtown Cabaret from 2010 until 2016. Desjhiéeng incarcerateduring this period,
however, Owens remained deeply invalve the operationsf the club. Se®. Rayner Dep.
62:25-63:1 [doc. no. 79-15 pp.18-19Yade Dep24:11-24 [doc. no. 79-14 at pp. 8-9].

After Owens’ release from prison in 2016,fbemed Danny’s of Jackson LLC. His son
Dax was originally listed as a member of theC but that was later changed to reflect that
Owens is the sole member. The assets ohia Downtown Cabaret were transferred from
Baby O’s Restaurant, Inc., to Danny’s of Jacks®@wens subsequently replaced Dax in the
management role over the club.

B. OPERATIONS OF DANNY’S DOWNTOWN CABARET

Plaintiff's brief describes the physidalyout of the club. Deposition testimony and
declarations of former emplegs support this desption. The Defendant does not dispute any
of the description provided.

The club has one main stage and severdlisattages where the dancers perform to
music. On nights when a lot of dancers parfathey may dance in pairs on stage. They
generally perform in the same order as taewed and checked in. The EEOC contends,
however, that Dax or Owens aftene would depart from thisrocedure when too many Black
dancers appear. This matter viaél discussed in more detaitda The dancers receive tips for

their performances; thesegigre their only compensation for the stage dances.
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Private areas are positioned around the peeinad the club, called VIP areas. At these
venues, the dancers treat their guests to moratprdances, in exchange for set fees established
by club management. In addition to thes® Yboms, other rooms are provided for a higher
dance fee of $100 or $300. For safety purposes, these areas feature cameras.

Customers are required to pay a fee atdihor to enter. Thegatrons are generally
seated at tables on the open floor area where they can watch the dancers and consume drinks.
Dancers may circulate around the floor, in and among the tables, to solicit drinks and private
dances. Waitresses also circulate among the tabteke drink ordersManagers and security
personnel walk the floor as well, to keep trackha number of dances each performer is selling,
and for security purposes. A smiadir area with seating sells beer.

The club schedules two shifts per day. The sfaft begins in thearly afternoon. Fewer
customers and employees are present during the day. Night shifts are more lucrative; more
customers are present. Thursday, Friday and@&atunights are the moptofitable nights. The
night shift begins at 7:00 p.m. Dancers wantmgance that night muatrive by 11:00 p.m.

The club closes around 2:00 a.m., or later, on bugyts. Generally, the performers have no set
work schedules, except for the schedules appli¢de Black dancers, as will subsequently be
discussed in more detail.

Brittany Rayner said in her deposition:

Q: Okay. And how was it decided which dancdaniced on day or night shift?
How was that decided?

A: It's just who showed up.
Q: Okay.

A: There — there wasn't a — that’s howno® some nights you mighave five girls
and 50 customers, some nights you miggnte 40 girls and three customers...

7



Brittany Dep 48:18-25 [doc. no. 81-4].

Once they report for work, the dancers must remain and work for at least six hours, or
they will be required to pay a fine. Dang@arn their compensation from the tips for stage
performances and from the fees charged forapeidances. The performers pay a part of the
money earned from the private dances back taltite The club sets the fees for private dances.
A dancer may charge more, but cannot charge [Ehe night manager prepares a “dance sheet”
which lists each dancer’s name, race, and numbaades sold that shift. At the end of the
shift, the manager collects thkib’s cut of all the privatdances sold by each dancét.

Rayner Deppp. 47-49 [doc. no. 81-3].

. SUMMARY JUDGMENT STANDARD

Summary judgment is apporiate if “the pleadingslepositions, answers to
interrogatories, and admissions de ftogether with the affidavitgf any, show that there is no
genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a)Copeland v. Nunar250 F.3d 743 (8Cir. 2001); see alsd/yatt
v. Hunt Plywood Company, In297 F.3d 405, 408-09 (2002Vhen assessing whether a
dispute to any material fact etgsall of the evidence in the redamust be considered, but the
court must refrain from making credibilileterminations or weighing the evidenBeeves v.
Sanderson Plumbing Prods., In630 U.S. 133, 150, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000);
instead, the court is to “draw all reasonahferences in favor of the nonmoving partid’;

Wyatt 297 F.3d at 409. All evidence and the reas@nibkérences to be drawn therefrom must
be viewed in the light most favalnle to the party opposing the motidmited States v. Diebold,

Inc. 369 U.S. 654, 655 (1962).



A party, however, cannot defeat summgondgment with conclusory allegations,
unsubstantiated assertions, only a scintilla of evidence.” TIG Ins. Co. v. Sedgwick James of
Wash. 276 F.3d 754, 759" {&ir. 2002); S.E.C. v. Recile, 10 F.3d 1093, 1097 (3. 1997);
Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir.1994). nfSmary judgment is appropriate
if a reasonable jury codinot return a verdidor the nonmoving partyAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

V. DISCUSSION

A. EVIDENCE OF DISCRIMINATORY TREATMENT OF BLACK DANCERS

EEOC asks this court to determine, as &enaf law, that Danny’s of Jackson, LLC is
liable for acts of discrimination committed in viatat of Title VII. This court now undertakes
that analysis. The court firktoks at the discriminatory actions alleged, the impact on the
complainants and the proof, if any, that these actions occurred.

1. Only Black Dancers Were Subgcted to a “Schedule”

According to several of the deponentsthia past, the managers at Danny’s Downtown
Cabaret had created for Black dancers a sdbeudhich limited the number of Black dancers on
any given shiftRayner Dep[doc. no. 81-3 at pp. 41-49)eclaration of Latoria Garnefdoc.
no. 81-14 at 1 16] Black dancers were only alloteedork during their deeduled shifts, and if
a Black dancer did not show fqr her scheduled shift, she was fined. White dancers were not
required to schedule their work shifts in advartee,were free simply to appear for shifts at
their discretion; nor were thekireatened with fines for nehowing up on any certain days.
This “Black dancer schedule” was one of thetera complained of by Sherida Edwards in her

EEOC charge in 2011. This policy seeminglamted as a result of the prior charge and



litigation. Unfortunately, according to thestanony, it was replaced with a “Black quota”.
Wade Dep[doc. no. 88-7 at pp. 77-78]Declaration of Latoria Garnefdoc. no. 81-14 at § 17].

The Defendant, Danny’s of Jackson, fie&esponse [doc. no. 90] and Memorandum in
Opposition to EEOC’s motion [doc. no. 91], but did sobmit any factual evidence to refute the
evidence submitted by EEOC regarding the alleggdebdule for Black dancers. on this point.

2. Only Black Dancers Were Subjected to a Quota

Once the written schedule was eliminated, Bhack dancer quota became another way of
limiting the number of Black dancers on a shifto limit on Black dancers was pre-set; instead
the number of Black dancers who could damee given night depended on how many White
dancers were present. The race of each davelisted on the dance sheets along with names,
check-in times and the number of dances sold. This enabled the managers to inform Dax or
Owens how many Black dancevere present on any night.

Michael Rayner was a manager at Danfydsn around 2010 to 2014. Dax would inform
Rayner if there were too many Black girls, [Rayner] was to send some home. Rayner was
fearful of consequences if he did not compifhich could include verbal reprimands or being
assigned to less desirable shiRsyner Ded 13-118 [doc. no. 81-3].

Latoria Garner describes it this way.

18. When dancers signed in at the beginoinidpeir shift, the managers completed

a form that listed the dancer’s name, time of arrival, and race.

19. Dax would require the managersdaount the number of black dancers to
determine if some of them needed to be sent home.

20. If Dax determined that there were “too many” black dancers working on a
particular shift, he would either sesdme of the black dancers home himself or
tell his manager to send black dancers home.

21. | witnessed him do this a few times a week.

10



22. 1 myself experienced being sent foon approximately three times a week
because there were too many black girlskiv@ on a particular shift. When | was
sent home, | was not able to work and kfpotential earnings for that shift.

23. Dax did not impose a quota on the nunadfevhite dancers who could work on

a particular shift. Nor did he send wéhdancers home because there too many
white dancers working on a particular shift.

Garner Decl.[doc. no. 81-14 |1 18-23].

Allison Wade worked at Danny’s Downtown Cabaret from July of 2012 to December of
2016. She worked in a variety of roles: waitrekgr girl, and night manager. While Wade was
a door girl, Owens would call h&nom prison every night to inquirgbout the club’s numbers.

He would, she stated, specifically want to knmew many Black dancers were working and how
many Black people were in theubl. Some nights she would getall from Dax, who generally
came in later, similarly inquiring about the numbéBlack dancers. too many, he would tell

her “if any more Black dancers come tell them they can’t dance tonightWade Dep34,

93,94,98 [doc. no. 88-7]. Wade says she was never told to limit the number of White dancers.

After Owens was released from prison in 2016, he began managing the club. Wade says
he fired a lot of the Black daers and he made it cleartter that he did not waany Black
dancers in his club, although tveuld keep those Black daers who were the “real money
makers.”"Wade Deppp.71-72, 76 [doc. no. 88-7].

Brittany Raynor (hereafter Brittany) was dmat witness who was formerly employed at
Danny’s Downtown Cabaret. Initially hired awvaitress in 2012, Brittgralso worked as a
bartender, door girl, dancen@doccasionally as a day shift manager. She left in 2014. She was
instructed by Dax how to check in dancers atabginning of the shift, and that included writing
down the race of each dancer. Brittany discuise®lack quota in her deposition. That quota

was driven by the ratio of White to Black darger Brittany heard Datell the night manager
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that the club has “too many Black girls so you need to send so and so Bortaiy Dep
69:13-16 [doc. no. 81-4]. Black dancers that werd Beme were not able to work at all, she
said. Brittany never heard Dagnd any White dancers home.

The Defendant, Danny’s of Jackson, filed a response and memorandum in opposition to
EEOC’s motion for summary judgment on the essi liability, but did not respond with any
factual evidence to refute the evidenabmitted by EEOC regarding the “Black quota”.

3. Only Black Dancers Were Forcedo Work at Black Diamonds

In 2013, Dax opened another strip clubogsrthe street from Danny’s Downtown
Cabaret called “Black DiamonddVl. Rayner Dep135:1-15 [doc. no. 81-3]. According to the
complainants” declarations, this club sveneant to appeal to Black custom&arner Decl
[doc. no. 81-14, 1 28Villiams Decl.[doc. no. 81-16, Y 25Riddle Decl[doc. no. 81-17, { 30];
Samuel Decl[doc. no. 81-2, 1 30]. Shortly beforeaBk Diamonds was scheduled to open, Dax
informed all of the Black dancers that thegre going to work the grand opening of Black
Diamonds. If they refused, Dax told them, theyuld be fined. Dax fined the Black dancers
who refused to work there up to $250.00. Ehfises were put on the books at Danny’s
Downtown Cabaret, and the Dancers were reguio make payment toward those fines to
Danny’s before being allowed to woskshift at Danny’s. See, e.ylpss Decl]doc. no. 81-5 1
27 -28]; Williams Decl[doc. no. 81-16, § 26Riddle Decl[doc. no. 81-17, 11 31-33].

The working conditions at Black Diamondsreénferior to those of Danny’s Downtown
Cabaret. The facility was nat nice. At the grand opening, ian occurred in the summer, the
air conditioning was not working. Leaks frdahe ceiling caused pools wfater to accumulate
on stage. The dancers complained of beingahdtuncomfortable, and fear of slipping and

falling. The club had fewer employeasd less security, causing th&ncers to feel unsafe, as
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issues frequently arose with customers thatired the interventioof security, or other
personnel.

Earnings for the Black dancers were significantly reduced at Black Diamonds. Private
rooms were non-existent. No private daneesge allowed. The daers at Black Diamonds
were wholly dependent on their tips fromage performances. Dancers at Black Diamonds,
therefore, had less potential incorBeittany Dep.92:12-20 [doc. no. 81-4WWade Dep133, 119
[doc. no. 81-6]Samuel Declfdoc. no. 81-2, 11 38-41}loss Decl,[doc. no. 81-5, {1 33-37];
Williams Decl [doc. no. 81-16, {1 30-34Barner Decl.[doc. no. 81-14 1 33-36].

Coincidentally, or not sooincidentally, the opening &lack Diamonds also provided a
means for limiting the number of Black dancar®anny’s Downtown Cabaret. The procedure
for effectuating the “Black quota” at Dannykanged. When there were too many Black
dancers at Danny’s, the manager simply ntaden go across the street to dance at Black
Diamonds, instead of being sent home. ThoselBDancers who refused to work at Black
Diamonds were subjected to fines, being $embe or having to pay to come to work at
Danny’s.

Dax, as earlier stated, would fine Blackdars who refused to work at Black Diamonds.
The amounts of the fine would vary. Dax woakhd Black dancers who refused to work at
Black Diamonds home. Dax would require Blackclkers to pay him money to work at Danny’s.
Samuel Declfdoc. no. 81-2 1 6, 34, 4Njoss Decl[doc. no. 81-5, 1Y 29,41,42¥illiams
Decl.[doc. no. 81-16, 11 26, 40, 4&iddle Decl[doc. no. 81-17 Y 33-34, 45-5@arner
Decl.[doc. no. 81-14 11 29, 41-42, 44].

Michael Rayner says he was aware that some ladies were charged money to come over

from Black Diamonds to Danny’s. White dancessre not required to whk at Black Diamonds
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and were not fined for refusing to work at Bldgiamonds; nor did they have pay in order to
be allowed to work at Danny’s instead of Black DiamomdisRayner Dep142:24-143:10 [doc.
no.81-3].

The dancers who work at adult entertaintrednbs of this type are required to be
licensed. The license must be specific todlue where the dancers are employed. When Dax
forced the Black dancers from Danny’s Downto@abaret to work at Black Diamonds, these
dancers were only licensed to work at Danny’sc&ise they were not licensed to work at Black
Diamonds, they were placed in danger of being arrested.

Additionally, after BlackDiamonds opened, Danny’s Downtown Cabaret would not
accept applications from Black dancers. Britt&ayner and other managers were instructed by
Dax that potential Black dancers should nogl#en an application to dance at Danny’s but
should be referred, instead, to the manager at Black DiamBridany Dep.77-78 [doc. no. 81-
4].

The Defendant, Danny’s of Jackson, filed a response and memorandum in opposition to
EEOC’s motion for summary judgment on the essf liability, but did not respond with any
factual evidence to refute the evidence submitted by EEOC regarding the Black dancers being
required to dance at Black Diamonds.

B. EVIDENCE OF DISCRIMINATORY TREATMENT OF COMPLAINANTS

1. Ashley Williams

Ashley Williams (“Williams”) was employed asdancer at Danny’s from September of
2012 until July of 2013. As she describes indeclaration [doc. no. 81-16], during her
employment, she was subjected to discririamabased on her race. She also witnessed

discrimination against other dancers and custofmecause of race. Black customers , she says
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were charged more to enter Danny’s than Wtiitstomers. Williams was subjected to a Black
dancer quota and was sent home multiple tismegek because “too many Black girls” were
there. She was forced to work at Bldgiamonds for the grand opening and on two other
occasions. On those two occasions Williamasned significantly less than she would have
earned at Danny’s during the same shift. Dax required Williams to pay to work at Danny’s.
Williams was sent home multiple times for refusing to work at Black Diamonds. Each time
Williams was sent home, she was fined. Each time Williams was sent home, she was unable to
work and lost all her potentiabrnings for the lost shift &anny’s. By the time of her
termination, Williams’ only fines were a direcstdt of her refusal to work at Black Diamonds.
Williams was fired when she refused to f2gx $100 upfront to dance at Danny’s. The $100
allegedly owed was due to a fine that had been imposed on Williams for refusing to dance at
Black DiamondsWilliams Decl.[doc. no. 81-16].

2. Latoria Garner

Latoria Garner (“Garner”) was hired in 2006 as a dancer at Danny’s. Garner was
subjected to discrimination on the basis of her race at Danny’s. Dax was the General Manager of
the club from the time she was hired until he stopped managing Danny’s in 2016. When Garner
began working at Danny’s in 2006, the club haglace a specific schedule just for Black
dancers. Dax would schedule and limit Garner,a@hdr Black dancers, to specific shifts three
to four days a week. AfteréhBlack schedule ended, Garnestsfts were limited by the Black
guota system. Garner was sent home a few timese& because of this limit on the number of
Black dancers.

Dax used derogatory language and raciaissbpenly, such as “Black Bitches,” “Black

Ass,” and “Nigger Lover”. Garner was forcemldance at the Black Diamonds grand opening.
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During the grand opening, Garner made subsignkegss money than she would have made at
Danny’s during the same shift. After the ggleopening, Garner refused to work at Black
Diamonds again and was sent home a few ni@hisek for her refusal. Each time Garner
returned to work at Danny’s, Dax would try tode Garner to pay him money upfront before he
would allow her to dancé&arner Decl.[doc. no. 81-14].

3. Sharday Moss

Sharday Moss (“Moss”) was hired as acker at Danny’s iugust of 2012. Dax was
the General Manager from the time of Moss’s hinél his departure in 2016. Moss has been
subjected to discrimination on the basis af taee during her employment at Danny’s. Moss
witnessed other Black dancers being sent hagelarly due to the Black dancer quota. Dax
referred to Moss and her sisterd®le, as “half breeds.” Moss was forced to dance at the Black
Diamonds’ grand opening. After the grand opgniMoss refused to work at Black Diamonds
again. As a result, Dax fined Mod$doss Decl[doc. no. 81-5].

4. Jordyn Riddle

Jordyn Riddle (“Riddle”) was hired in Beuary of 2013. Dax was the General Manager
during Riddle’s entire tenure Banny’s. Riddle was subjecteddascrimination on the basis of
her race while working at Danny’s. Riddle wastd@ome because there were “too many” Black
girls working on a particulashift. Dax told Riddle that hérair was too “ethm,” and on at least
one occasion sent Riddle home because hemaaitoo curly. Whenever Riddle was sent home,
she lost all potential eaings for that shift.Riddle was forced to work at Black Diamonds’ grand
opening. Riddle earned substaliyidess at Black Diamonds thate did at Danny’s during the
same shift. After the grand opening, Riddle sefiito dance at Black Diamonds. Dax threatened

to fine her every time she refused and toallow Riddle to work aywhere else. To avoid
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Dax’s threatened fines, Riddlduetantly danced at Black Diamonds an additional six or seven
times. Each time Riddle worked at Black D@mds, she made very little money. To avoid
being fined or forced to wort Black Diamonds, Riddle switché&m the night shift to the day
shift at Danny’s. This switch had a significdimancial impact on Rid@l because the day shift
had fewer customers and was therefore less lucrative for daRadutke Decl[doc. no. 81-17].

5. Adrea Samuel

Adrea Samuel (“Samuel”) was hiredadancer at Danny’s in late 2011/early 2012.
Samuel was subjected to discrimination on theshaf her race while working at Danny’s. Dax
was the General Manager from the time of Salfethire until his departure in 2016. Danny’s
limited the number of Black dancers who abulork on any given shift and Samuel was a
victim of this Black dancer quotéSamuel was sent home multiple times a week as a result of
this Black dancer quotaAs a result of being sent home, Sahlost any potential earnings for
that shift. Samuel was forcedwmrk Black Diamonds’ grand openingamuel was forced to
work at Black Diamonds twice after the graneoing, and earned substally less money than
should would have made at Danny’s during the same Slaifuel Decl[doc. no. 81-2].

C. EVIDENCE OF DISCRIMINATORY ANIMUS

1. Discriminatory Treatment of Black Customers at Danny’s Downtown Cabaret

In addition to limiting the number of Bladancers, Dax charged Black customers more
than White customers. Rayner was uncomfortalitle this and would instruct door staff to not
do it “if they could get away witht without gettng in trouble."M. Rayner Dep125-26, 154:4-8
[doc. no. 81-3]. Each cash register inclddittons for Black, White and Oth&ayner Dep.

121:7-12 [doc. no. 81-3[ash Register Photfaoc. no. 81-15]. Brittany Rayner was also aware
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that Dax instructed Michael Rayner to chaBjack patrons more than White patroBsittany
Dep 71:7-19 [doc. no. 81-4].

Alison Wade (“Wade”) worked at Danny’s from July of 2012 to December of 2016.
During her time at Danny’s, Wade worked as @n@as, door girl and eventually the night shift
manager. As a door girl, Wade was respongin@rocessing paperwork and keeping track of
everything from dancer arrival times to tlae of Danny’s customers. (Wade Dep. 17:21-18:7).
As the door girl, Wade checked in customerghBbe cash register #te front door and the
cash register at the bar included buttonsitiicate whether a customer was “Black, White or
Other.” Cash Register Photaloc. no. 81-15]. The cash registeontained buttons for “Black,
White or other” during Wade’sntire employment at Danny¥/hile Wade was a door girl,
Owens would call her from prison to inquire abthe club’s numbers and want to know how
many Black people were in the club, havany dancers were working, eWade Ded4-17, 22,
34, 93-94, 98:11-15 [doc. no. 81-6].

The Defendant, Danny’s of Jackson, filed a response and memorandum in opposition to
EEOC’s motion for summary judgment on the essi liability, but did not respond with any
factual evidence to refute the evidenabmitted by EEOC regarding the differences in
treatment of Black patrons and White patrons.

2. Derogatory and racially offensive language

Defendant’s animus towards African Americamsvident in the derogatory and racially
offensive language frequently used by Dax @wekns to refer to the Black dancers, Black
customers and Black people in general. Waitgloyees who had been romantically involved
with Black men were castigated and calldd----" lovers. Michael Rayner quit Danny’s

Downtown Cabaret after four yeaas a night manager becaus®ak’s racially offensive and
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vulgar language and policies. (Rayner Dep. 12%6- 3). Dax called Rayner’s then girlfriend
Brittany Rayner, who is White, a “N----- Lovebecause she had bi-racial children from a
previous relationship. Garnkeard him call a White girl at Danny’s a “’N----- Lover because
she had a Black boyfriend. (Garrgecl. 1 24). Dax would frequdy use derogatory language,
such as “[b]lack bitches,” and “Black Ass.”It() Dax regularly referred to Moss and Riddle,
who are biracial, as “half breeds.” (Moss D€ck3; Riddle Decl. 26). Owens openly and
frequently used the “N-Word.” (Wade Dep. 76:2-1)ade testified that if Owens saw a Black
customer, he would approach her [Wade] ahkd"ady is that N----- in here [?]” Wade Dep.
21:76:3 [doc. no. ]. Owens told Wade thadm not “want any N--—s in his club,” and
instructed security anghe door girl at the time not to lahy Black customers in at all, “no
matter what.” (Wade Dep. 71:19 — 72:2).

Not only were the vast majority of customers at Danny’s Downtown Cabaret White,
Brittany Rayner, a former waitress, bartendencga and manager for the club, testified that she
never saw any Black managers, waitresses, frontstatiror bartenders while she worked there,
and that the vast majority of dancers were WhRattany Dep pp.45-47 [doc. no. 81-4]

As previously stated, Danny’s of Jackdws not submitted evidence to dispute that
presented by the EEOC relative to any of #seies discussed, including Dax’s and Owens’ use
of racially derogatory language.

V. LAW AND ANALYSIS

Title 42 U.S.C. § 2000e-2(a)(1 ) provides that it is unlawful for an employer “to
discriminate against any individual with resp to his compensation, terms, conditions, or

privileges of employment, because of suatlividual's race, color, religion, sex, or national
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origin . . .” 2 A plaintiff in a Title VIl case may @vail upon showing, by a preponderance of the
evidence, that the discrimination was “a moiivgtfactor” in the employment decision even
though other factors may also have motivdtesidecision. 42 U.S.C. § 2000e-2(A85ge

E.E.O.C. v. Abercrombie & Fitch Stores, Int35 S. Ct. 2028, 2032 (2015) (although the phrase
“because of” “typically imports, at a minimum, the traditional standatzutfor causation,” this
standard is relaxed under Title VIl “to prohilbven making a protesd characteristic a

‘motivating factor’ in aremployment decision”).

The Plaintiff EEOC contends that the compéaits’ race was the moating factor in the
Defendant’s adverse employment actions agaimsiplainants. Further, says EEOC, it has
provideddirectevidence of discriminatorfreatment and, grefore, is not subject to the
McDonnell Dougla$burden-shifting framewérthat is applied iircumstantialevidence cases.

SeeStone v. Parish of East Baton Roug29 Fed. Appx. 542, 545{(%Cir. 2009).

2 Section 2000e-2(a) provides as follows:
(a) Employer practices
It shall be an unlawful practice or an employer --

(1) to fail or refuse to hire or to discharge anglivridual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of employment,
because of such individual's race, colaljgion, sex, or nationl origin; or

(2) to limit, segregate, or classify his employeeamdplicants for employment in any way which
would deprive or tend to deprive any indivitlohemployment opportunities or otherwise
adversely affect his status as an employee, becdugseh individual's race, color, religion, sex,
or national origin.

Title 42 U.S.C. 82000-2(a).

3 Section 2000e-2(m) provides as follows:

(m) Impermissible consideration of race, colorreligion, sex, or national origin in employment
practices

Except as otherwise provided in this subchaptegrdawful employment practice is established when the
complaining party demonstrates that race color, migéex. or national origin was motivating factor for
any employment practice, even thoughestfactors also motivated the practice.

4 McDonnell Douglas Corp. v. Gregastablishes a 3-step burden shifting framework for Title VII cases

based on circumstantial eviden&grst plaintiff must establish a prima facie case of discrimination by

showing (1) plaintiff belongs to a protected class; 2) plaintiff was qualified for the position; 3) plaintiff
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A. EEOC HAS PRODUCED DIRECT EVIDENCE OF RACIAL DISCRIMINATION

Under Title VII, a plaintiff may prove elaim of employment discrimination through
either direct or circumstantial evidenéairchild v. All American Check Cashing, Ir&15 F.3d
959 (8" Cir. 2016);Laxton v. Gap Ing 333 F.3d 572, 578 (5th Cir.2008Yallace v. Methodist
Hosp. Sys 271 F.3d 212, 219 (5th Cir. 200Pportis v. First Nat'l Bank34 F.3d 325, 328 (5th
Cir.1994). Direct evidence is ewdce which, if believed, provestifact without inference or
presumptionJones v. Robinson Prop. Group L.B27 F.3d 987, 992 (5th Cir. 2005). Where a
plaintiff can prove disparate treatment by diregdence that a workplace policy, practice, or
decision relies expressly on a moted characteristic, log she does not have to engage in the
McDonnell Douglasurden-shifting process applicalitecircumstantial evidence cas&sone v.
Parish of East Baton Roug829 Fed. Appx. 542, 545 (5th CR009) (citations and quotations
omitted).SeéMcDonnell Douglas Corp. v. Gregdll U.S. 792 (1973).

If, however, the plaintiff presents direct eertte of discrimination, “the burden of proof
shifts to the employer to establish by a prepoagee of the evidence that the same decision
would have been made regardless of the forbidden fa&iterine v. Spanish Lake Truck &
Casino Plaza, L.L.C778 F.3d 473, 475-76 (5th Cir. 20183 revisedFeb. 3, 2015)Brown v.
E. Miss. Elec. Power Ass'889 F.2d 858, 861 (5th Cir.1993) (citiRrgice Waterhouse v.

Hopkins,490 U.S. 228, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989)).

suffered an adverse employment action; and 4y aih@larly situated peons were treated more
favorably. Secondly the burden then shifts to the Defendanstate a legitimate non-discriminatory
reason for the adverse treatmdtihally, if Defendant meets its prodimn burden of articulating a non-
discriminatory reason for the adverse treatment, the burden shifts back to the plaintiff to show that the
defendant’s answer is merely a pretext for discriminatidoDonnell Douglas Corp. v. Greedll U.S.
792, 802-804 (1973).
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Plaintiff here has produced evidencedafcrimination by deposition testimony of
numerous witnesses, declaratiam&l documents that establishttanny’s of Jackson: limited
complainants’ work hours by imposing dedule; sent complainants home; forced
complainants to work at a less desirable location; imposed fines on complainants for acts that
other dancers were allowed to commit; forbadaglainants to perfornrmmediately before or
after another Black performer, and took otheioas that adversely affected the terms and
conditions of the complainants’ employment.

The Defendant has not shown that the sdawsions would have been made regardless
of the race of complainants.

In Etienne v. Spanish LaKeuck & Casino Plazathe plaintiff brought a Title VII
lawsuit alleging that she was not being promated managerial position because of her race.
Id., 778 F.3d at 474. The Fifth CircuitoQrt of Appeals held that éhdistrict court granted the
defendant’s motion for summayydgment in error, becausirect evidence established
plaintiff's prima facie discrimination claim. Se& at 477. That direct evéshce consisted of an
affidavit stating that the general managercdted responsiliies to employees based on the
color of their skin and did not allow “dark sKitack persons to handle any money” and that he
remarked on several occasions that he thoughl#etiff “was too black to do various tasks.”
Id. at 476

In Jones v. Robinson Property Grqupe plaintiff alleged that he was not hired as a

poker dealer because of being an African AmeriSa@427 F.3d at 990. Evidence was

presented by the plaintiff thdte poker room manager responsitoiethe hiringdecision stated
“the[y] were not going to hire a black persamless there were extenuating circumstandds&t

993. One of the employees stated that the poken manager told him that, “maybe I've been
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told not to hire too maniglacks in the poker roomld. Additional evidence showed that the
poker room manager used racially derogatonnseoften and stated that “good old White boys
don't want Black people touching their cards in their fakee.This evidence constituted direct
evidence of discriminationd

EEOC has also submitted evidence of frequent use by the owners and managers of
Danny’s Downtown Cabaret of racially derogatory comments. Such offensive language in the
workplace can also constitute “direct evidence” of discrimination. The court, in determining
whether such comments are direct evidence orlyn&eay remarks,” looks to four factors:
whether the comments are (1) rethte the plaintiff's protected amacteristic; (2) proximate in
time to the challenged employment decision; (3) made by an individual with authority over the
challenged employment decision; and (4) related to the challenged employment d8eision.
Wallace v. Methodist Hosp. Sy271 F.3d 212, 222 (5th Cir.2001).Il Af the criteria apply in
the casesub judicewith the possible exception of proximity time to the challenged conduct.
However, when the derogatory comments are reudsimmade over a lengthy period of time, as is
the case here, the proximity criteria is met. Bemvn,989 F.2d at 86 \Vallace,271 F.3d at
222; Etienne v. Spanish Lake Truck & Casino Plaza, L.LZZ8 F.3d 473, 476 (5th Cir. 2015),
as revisedFeb. 3, 2015).

In the casesub judicethe evidence of unlawful dismination presented by EEOC is
direct evidence. Direct evidence in the fornmsworn deposition testimony and declarations of
the complainants, as has been thoroughly dsel, establishes that discriminatory treatment

occurred. In most instaas, it is also undisputed.
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B. ALTERNATIVELY, THE EEOC HASESTABLISHED A PRIMA FACIE CASE
OF RACIAL DISCRIMINATION

EEOC contends that evént is subject to thévicDonnell Douglasurden shifting
framework, it has establishegpema faciecase of discrimination undditle VIl under the
McDonnell Douglariteria.McDonnell Douglagill U.S. 792, 802-804 (1973). Consider: (1) It
is evident that Complainants belong to a protéctass. (2) Complainangse qualified for their
positions, which was established when they were hired for the position. (3) Complainants
suffered adverse employment actions. As mesly discussed, the limiting schedules, the Black
guota, being forced to work at Black Diamoraal fined for not doing so, all diminished the
Black dancers income ability to earn monéyn “adverse employment action” refers to an
action that affects the “terms, condits, or privileges of employmen#&nderson v. Sikorsky
Support Servs., Inc66 F. Supp. 3d 863, 870 (S.D. Tex. 2014)(citvioging v. City of Houston
906 F.2d 177, 182 (5th Cir.1990)). An employmenioacthat affects compensation constitutes
an adverse employment action for purposes of Title Midore v. True Temper Sports, Inc.

2011 WL 5507401, at *2 (N.D. Misslov. 10, 2011). (4) Other similarly situated persons were
treated more favorablylvarado v. Texas Ranges92 F.3d 605, 611 (5th Cir. 2007). White
dancers were treated more favorably. The Wdtatecers were not limited to certain shifts and
were not sent home if too maMyhite dancers were there. White performers set their own
schedules and were not made to worBlatk Diamonds, nor fined for failing to do so.

Once the plaintiff establishes all elements ofghma faciecase for discrimination, the
burden shifts to the Defendant to state #@ilegte non-discriminatory reason for the adverse

treatmentMcDonnell Douglas Corp. v. Greed11 U.S. 792, 802 (1973). Had the Defendant
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done so, the burden would shift back to the Plhit@ishow the Defendantanswer is merely a
pretext for discriminationid., at 804.

In the instant case, however, the Deferides not articulated any legitimate non-
discriminatory reason for its actions; thus thieiience flowing from th&laintiff's prima facie
case “stands unrebutted, and disination is establishedTurnes v. AmSouth Bank, N26
F.3d 1057, 1062 (11th Cir. 1994).

VI. CONCLUSION

No material issue of factmeains to be decided by the tr&f fact regarding whether the
complainants were subjected to disparate temasconditions of employment. This court has
viewed the evidence in the light most favorable to the non-movant, and for all the reasons stated,
concludes that Danny’s of Jackson, LLC is lialoleach of the complainants for violations
under Title VII of the Civil Rigks Act of 1964, as amended. TRRintiff's motion for summary
judgment as to liability filed by the UnitedeBés Equal Employme@pportunity Commission
[doc. no. 81]is granted. This matter will proceed to trial only on the issue of damages and other
relief. This trial on damageonly is set for January 28, 2019.

SO ORDERED, this, the 30th day of September, 2018.

s/ HENRY T. WINGATE
UNITED STATES DISTRICT JUDGE
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