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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

S.O., INDIVIDUALLY AND ON BEHALF

OF HER MINOR SON, B.O. PLAINTIFFS

V. CIVIL ACTION NO. 3:17-CV-383-DPJ-KFB

HINDS COUNTY SCHOOL DISRICT, ET AL. DEFENDANTS
ORDER

Defendants Tommy Brumfid] Ben Lundy, Shannon Rankin, and Michelle Ray (the
“District Defendants”), and Byra Police Department and Ricariontez Kincaid (the “Byram
Defendants”) have filed motions to dismisssed on qualified immunity [57, 59]. For the
reasons that follow, the Courtrdes the District Dendants’ motion [57] as to Brumfield and
Ray in their individual capaites regarding the Fourth Amendment claim but otherwise grants
the Defendants’ motions [57, 59].

l. Background

Plaintiff S.O., individuallyand on behalf of her child B.Os suing Defendants due to
alleged conduct that occurred dgia school disciplinary actiorAt the time of the incident,

B.O. was a 12-year-old seventhade student at Byram Middle School. S.O. says that, on April
4, 2017, Defendant Shannon Rankin, a social-stidaher, accused B.O. of violating school
policy by selling bite-sized candy bars during slaShe therefore directed B.O. to go to
Assistant Principal Tommy Brumfield’s offic6seeAm. Compl. [3] at 4-8. On his way to the
office, B.O. encountered Defendant Michelle Raypther assistant principal. B.O. admitted to
Ray that he had hidden somexdg in a trashcan while on higy to Brumfield’s office.

Following this encounter, B.O. says Rayded him to don rubber gloves and dig the candy out

of the trashcan.
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In Brumfield’s office, Brumfield searched 8. for evidence of #halleged violation.
According to B.O., Brumfield put his handsBnO.’s pockets and touched his penis during the
search. Brumfield and Ray, who was present, adégndeny this allegation and say instead that
Brumfield merely instructed B.O. to pull his p@tk out to check theiioatents. In any event,
nothing was found. The Brumfield and Ray asarched B.O.’s school bag and found various
items, including a purse, expo-board cleafeminine looking OtterBox cases, and six
calculators, three of which were school properlthough B.O. claimed that his math teacher
authorized him to carry the calculators and thatpurse belonged to his aunt, Brumfield wrote
B.O. up for theft of school property. B.O. alleges that all of this occurred in the presence of
Defendant Ricardo Montez Kincaid, a sergeaitlh the Byram Police Department.

Based on these events, S.O. filed thisasserting claims und&r1983 for violating the
Fourth, Thirteenth, and FourteerAiimendments as well as variostaite-law causes of action.
Defendants have since filed motions to disrbased primarily on qualified immunity [57, 59].
Having both subject-matter and pamal jurisdiction, the Gurt is ready to rule on these motions.
Il. Standards

A. Motions to Dismiss

Both sets of Defendants seek dismissal ur@éeleral Rule of Civil Procedure 12(b)(6).
Under that rule, the Court must determine—based on the face of the complaint—whether
Plaintiffs have stated a claingeeFed. R. Civ. P. 12(d). But here, all parties submitted record
evidence that is beyond Rule 12(b)(6)’'s scope aEre. When that happens, “Rule 12(d) gives
a district court ‘complete disetion to determine whether oot to accept any material beyond
the pleadings that is offered in cangtion with a Rule 12(b)(6) motion.Tsquith ex rel. Isquith

v. Middle S. Utils., In¢.847 F.2d 186, 194 n.3 (5th Cir. 1988) (citation omitted). But if “matters



outside the pleadings are preseéri@ and not excluded by the cguhe motion shall be treated
as one for summary judgment.” Fed. R. Civ. P. 1X4e@;also In re Katrina Canal Breaches
Litig., 495 F.3d 191, 205 (5th Cir. 2011). In this cadke,Court will exerde its discretion and
consider the motions and supfoeg materials under Rule 56.

B. Summandudgment

Summary judgment is warrad under Federal Rule of Civil Procedure 56(a) when
evidence reveals no genuine dispute regardingraatgrial fact and that the moving party is
entitled to judgment as a matter of law. Thke “mandates the egtof summary judgment,
after adequate time for discovery and upon motgijnst a party who fails to make a showing
sufficient to establish the existence of an elemassential to that party’case, and on which that
party will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The party moving for summary judgment “betirs initial responsibility of informing the
district court of the basis for its motion, aneédifying those portions of [the record] which it
believes demonstrate the absence gérauine issue of material factltl. at 323. The
nonmoving party must then “go beyond the plagdi and “designate ‘specific facts showing
that there is a genuine issue for trialld. at 324 (citation omitted)In reviewing the evidence,
factual controversies are to tesolved in favor of the nonmovant, “but only when . . . both
parties have submitted evidence of contradictory fadtgtle v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994) (en banc). When such calittary facts exist, the court may “not make
credibility determinations or weigh the evidenc®&eeves v. Sanderson Plumbing Prods., Inc.
530 U.S. 133, 150 (2000). Conclusory allegatj@peculation, unsubstantiated assertions, and

legalistic arguments have never constituted an adequate substitute for specific facts showing a



genuine issue for trialTIG Ins. Co. v. Sedgwick James of Wagl6 F.3d 754, 759 (5th Cir.
2002); Little, 37 F.3d at 107EC v. Recilel0 F.3d 1093, 1097 (5th Cir. 1993).

C. Qualifiedimmunity

Defendants assert qualified immunity. “Tiwvilege is an immunity from suit rather
than a mere defense to liability; and like an alieammunity, it is effectively lost if a case is
erroneously permitted to go to trialSaucier v. Katz533 U.S. 194, 200-01 (2001). As the Fifth
Circuit recently summarized:

[T]he doctrine of qualified immunity protects government officials from civil

damages liability when their actions couéhisonably have been believed to be

legal. This immunity protects all btite plainly incompetent or those who

knowingly violate the law. Accordgly, we do not deny immunity unless

existing precedent must have placeel statutory or conigutional question

beyond debate.

Anderson v. Valde845 F.3d 580, 599-600 (5th Cir. 201&)dfnotes and citations omitted,
punctuation altered). Furtherneor{w]hen a defendant raises qualified immunity, the burden is
on the plaintiff to ‘demonstrate theapplicability of the defense.”Coleman v. Marion CtyNo.
2:14-CV-185-DPJ-FKB, 2015 WE098524, at *6 (S.D. Miss. Aug. 31, 2015) (quoting
McClendon v. City of Columhbi&05 F.3d 314, 323 (5th Cir. 2002)).

Courts use a two-step analysis to deteemuether qualified immunity applies. The
traditional first step asks whether “the pl#irhas adduced facts sufficient to establish a
constitutional or sttutory violation.” Collier v. Montgomery569 F.3d 214, 217 (5th Cir. 2009)
(citing Saucier 533 U.S. at 201). Second, if a viide has been alleged, the Court must
determine “whether [the officer’s] actions welgjectively unreasonable in light of clearly

established law at the tinod the conduct in question.Id. (alteration in original) (quoting

Freeman v. Gore483 F.3d 404, 411 (5th Cir. 2007)). Irpappriate cases, courts can skip the



first step and ask whether the allegedafioin violates clearly established laRearson v.
Callahan 555 U.S. 223, 242 (2009).

Whether a law is clearly estahed “must be undertaken in light of the specific context
of the case, not as a broad general propositiBndsseau v. Hauge®43 U.S. 194, 198-99
(2004) (citingSaucier 533 U.S. at 201). Thus,

[tihe contours of the right must be suaféintly clear that a reasonable official

would understand that what he is downglates that right. The relevant,

dispositive inquiry in determining whetharight is clearly established is whether

it would be clear to a reasonable offitkeat his conduct was unlawful in the

situation he confronted.
Id. (citations omitted). “This does not require thhe very action in question has previously
been held unlawful,” merely that a reasonaiffecer would understanthat his or her conduct
was unlawful.” Weisler v. Jefferson Piah Sheriff's OfficeNo. 17-30951, 2018 WL 3031437,
at *2 (5th Cir. dine 18, 2018) (quotingnderson v. Creightqt83 U.S. 635, 640 (1987)).
lll.  Analysis

Defendants’ motions focus on Plaintiffederal claims under 42 U.S.C. § 1983. That
statute “provides a claim against anyone who, under ob state law, deprives another of his or
her constitutonal rights.” Doe v. Taylor Indep. Sch. Disf.5 F.3d 443, 452 (5th Cir. 1994) (en
banc) (quotation marks omitted). Here, Plaintd&y Defendants violated their rights under the
Fourth, Thirteenth, and Fourteenth Amendmeéathe United States Constitution. Defendants
offer a number of arguments for dismissal.

A. District Defendants

1. Official-CapacityClaims
The District Defendants first assert that @til-capacity suits arén all respects other

than name, to be treated as a suit ag#lieséntity.” Defs.Mem. [58] at 4 (citingAshe v.



Corley, 992 F.2d 540 (5th Cir. 1993tafer v. Melg 502 U.S. 21, 25 (1991Kentucky v.
Graham 473 U.S. 159, 166 (1985)). And because tihedalcdistrict has been sued, the claims
should be dismissedd. (citing Godby v. Montgomery Cty. Bd. of EQU296 F. Supp. 1390,
1403 (M.D. Ala. 1998)).

Plaintiffs do notappearto contradict this position with respectdfficial-capacity claims.
Instead, they offer a few arguments for allowihg claims against the District Defendants in
theirindividual capacities, which is not the issugeePls.” Mem. [64] at 4. That said, Plaintiffs
offer conclusory statements that may signalrtisagreement with Defendants’ arguments.
Plaintiffs say the District Defendgs can be liable “for claims asserted against them in their
individual andprofessionakapacit[ies].” Id. at 1 (emphasis addedge also idat 5. Section
1983 cases speak in terms of official- or individeapacity claims, but even if Plaintiffs are
using the term “professional” to mean “officiatlien they still fail to offer a substantive reason
why the official-capacity claims survive. iBlpart of the motion is therefore granted.

2. Fourth Amendment Claims

The parties contest whether B.O. suffeadeourth Amendment violation when he was
searched in Brumfield’s OfficeTo begin, not all District Dfendants were involved in the
search. Neither Rankin nor Lundy was therecadkdingly, the claims against them must be
viewed separately from those against Brumfield and Ray.

a. RankirandLundy

Rankin is the teacher who sent B.O. topgheacipal’s office for allegedly selling candy.

And Lundy is the school principal who recomrded suspension after the disputed search.

Although neither defendant was present during daech, Plaintiffs generally assert they knew



or should have known that their actions wbldad to a Fourth Amendment violatioBee, e.g.
Pls.’ Resp. [64] at 11-12, 14, 17.

Rankin and Lundy are entitled ¢malified immunity becagsneither had anything to do
with the search. “The Supreme Court and fiféh Circuit] have long held that Fourth
Amendment violations occur gnthrough intentional conduct.Watson v. Bryant32 F. App’X
453, 457 (5th Cir. 2013). Plaintiffs’ conclusory and speculative statements connecting Rankin
and Lundy to a search that occarautside their presence fail show these defendants acted in
an objectively unreasonable waytlrespect to that searcBee TIG Ins. Cp276 F.3d at 759
(holding that conclusory allegians are not sufficient under RU56). The Fourth Amendment
claims against these defendantsteslao the search are dismissed.

b. BrumfieldandRay

The claims against Brumfield and Ray arifedent because those defendants allegedly
participated in the search. According to B.Brumfield searched him in Ray’s presence for
evidence of illegal candy salbg “put[ting] his hands in [thehild’s] pockets touching [his]
privacy.” S.O. Aff. [63-1] at 13see also id(stating that Brumfieldouched his “thang”).
Brumfield and Ray flatly deny ev placing hands on B.O., but tBeurt must view the evidence

in the light most favorable to ¢lmon-movant. And in that lighthe Court must decide whether

! plaintiffs offer a host of otlieaccusations against R&in and Lundy in their brief that seem to
exceed the claims pleaded in their Amended Coimipl@rdinarily, a phintiff may not assert
new claims or theories ingponse to a dispositive motioSee Cutrera v. Bd. of Sup’rs of La.
State Univ,. 429 F.3d 108, 113 (5th Cir. 2005). But becausddbues are not entirely clear, this
ruling is limited to the Fourth Amendment seactéim the District Defendants address in their
motion.



searching a 12-year-old’s genital area for euitk that he sold candy at school violates his
Fourth Amendment rights.

The Fourth Amendment protects studentsrfrunreasonable searches, but the scope of
that protection is limited. Iiinker v. Des Moines Indepgent Community School Distrj¢he
Supreme Court explicitly held that students db“shed their constitutimal rights . . . at the
schoolhouse gate.” 393 U.S. 503, 506 (1969). TtwtGecognized, however, that those rights
are restricted to some extent because schoalalffimust “prescriberal control conduct in the
schools.”1d. at 507.

The Supreme Court revisited those competing interedtevinJersey v. T.L.Qwhere it
held:

We join the majority of courts that haegamined this issue in concluding that the
accommodation of the privacy interests of schoolchildren with the substantial
need of teachers and administratorsffeedom to maintain order in the schools
does not require strict adherence tordgpuirement that searches be based on
probable cause to believe tlila¢ subject of the searchshaolated oiis violating

the law. Rather, the legalitf a search of a studesitould depend simply on the
reasonableness, under all the circunstanof the search. Determining the
reasonableness of any search involvesaddld inquiry: first, one must consider
“whether the . . . action wagstified at its inception,” second, one must determine
whether the search as adty@onducted “was reasonahbielated in scope to the
circumstances which justified the inteménce in the firgblace[.]” Under

ordinary circumstances, a search of a stubtg a teacher or other school official
will be “justified at its inceptionivhen there are reasonable grounds for
suspecting that the search will turn up evide that the student has violated or is
violating either the law othe rules of the school. Such a search will be
permissible in its scope when the measadspted are reasonably related to the

2 As the District Defendants correctly obserbe substance of these allegations are found in
S.0.’s affidavit. Defs.” Rebuttal [67] at 1-Bbviously, the Court may not consider hearsay
under Rule 56, and Plaintiffs certainly complezhinatters by putting the substance of the
child’s allegations in the mother’s affidavit. Tlsatid, it is at least posde that these statements
were excited utterances or present-sense impressssues neither padgdresses. Moreover,
B.O. confirmed the statements in his affidaBeeB.O. Aff. [63-1] at10. Finally, there is
evidence in S.O.’s affidavit that is basedfiost-hand knowledge—she claims that Brumfield
essentially acknowledged the touching when S.O. confronted ®@eS.O. Aff. [63-1] at 14.

The Court will therefore considerdHacts Plaintiffs assert.
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objectives of the search and not excessiirghysive in light of the age and sex of
the student and the nag¢uof the infraction.

469 U.S. 325, 341-42 (1985) (internal citations omitted).

SinceT.L.O.was decided, it has become clearliabBshed that searching bags or
outerwear requires a lower levelsafspicion than more intrusive searches. Most notably, in
Safford Unified School Distt Number 1 v. Reddingchool officials had a reasonable suspicion
that the 13-year-old plaintifivas distributing prescription-strgth ibuprofen and naproxen at
school. 557 U.S. 364, 372-73 (2009). They thees$earched her bag and outerwear before
subjecting her to what amountedamear strip search, instruaiher to “pull out her bra” and
stretch the elastion her underpantdd. at 374.

The Court found that thiaitial search was proper but the strip search violated the
Fourth Amendment because “the conternthefsuspicion failed to match the degree of
intrusion.” Id. at 375. The Court then made an obsgounathat speaks directly to the present
case:

mak(ing] it clear that th&.L.O.concern to limit a school search to reasonable

scope requires the suppoftreasonable suspicion dénger or of resort to

underwear for hiding evidence of wrongadgibefore a search can reasonably

make the quantum leap from outer clatlaad backpacks to exposure of intimate

parts. The meaning of such a search, and the degradation its subject may

reasonably feel, place a search thausitre in a category of its own demanding

its own specific suspicions.

Id. at 377 (emphasis added) (internal citations omitted).

In the present case, the Court believes reas®sabpicion existed to search B.O. But if
things happened the way B.O. says, then tleessively intrusive nature of the search was
objectively unreasonable in light Bedding Indeed, the facts here are even woRedding

involved the suspected distribomi of drugs, whereas B.O. supposedly sold bite-sized candy.

TheReddingplaintiff was 13 years old, B.O. was 12. And while Reldingplaintiff was strip



searched, she was never touchgd). says Brumfield touched hienis as part of the search.
As in Redding “the content of the suspicion failéal match the degree of intrusionld. at 375.

For these reasons, the Court finds that @ Bs factually correct, then the search was
objectively unreasonable in light oliearly established law. Whwdr B.O. is correct must be
decided by the jurySeeSnyder v. Trepagniefi42 F.3d 791, 800 (5th Cir. 1998).

3. ThirteentrAmendmenClaim

S.0O. says Ray violated B.O.’s Thirteetimendment right to be free from involuntary
servitude when Ray told B.O. to retriethe candy he had hidden in the trashc&aeAm.
Compl. [3] at 10-11. Thisaim is clearly frivolous.

The Supreme Court addressed the sadjgke Thirteenth Amendment nited States v.
Kozminski

The Thirteenth Amendment declares ttajeither slavery nor involuntary
servitude, . . . shall exist within the UrdtStates, or any plasaibject to their
jurisdiction.” . .. The primary purpose of the Amendment was to abolish the
institution of African slavery as it hadisted in the United States at the time of
the Civil War, but the Amendment was iatited to that purpose; the phrase
“involuntary servitude” was intended &xtend “to cover those forms of
compulsory labor akin to African slayewhich in practical operation would tend
to produce like undesirable result8Butler v. Perry 240 U.S. 328, 332, 36 S. Ct.
258, 259, 60 L. Ed. 672 (1916%ee also Robertson v. Baldwir65 U.S. 275,
282, 17 S. Ct. 326, 329, 41 L. Ed. 715 (18®BIxughter-House Case83 U.S.

(16 Wall.) 36, 69, 21 L. Ed. 394 (1873).

While the general spirit of the phea§nvoluntary servitude” is easily
comprehended, the exact range of conditibpsohibits is harder to define. The
express exception of involuntary sewde imposed as a punishment for crime
provides some guidance. The fact thatdtedters felt it necessary to exclude this
situation indicates that they thoughvoluntary servitudéncludes at least
situations in which the victim is comlped to work by law. Moreover, from the
general intent to prohibit cortains “akin to Afican slavery,’see Butler v. Perry
supra 240 U.S.[] at 332-333, 36 S. Ct.[] at 259, as well as the fact that the
Thirteenth Amendment éands beyond state actiamgmpareU.S. Const., Amdt.
14, 8 1, we readily can deduce an int@nprohibit compulsion through physical
coercion.

10



487 U.S. 931, 942 (1988).

Here, B.O. was not subjected to “compustabor akin to African slavery.ld. And
Plaintiffs have otherwise failed to show thatyRaactions were objectively unreasonable. The
Court dismisses the Thirteenth Amendment claim againstRay.

4. FourteenthmendmenClaim

The District Defendants saydhtiffs have failed to glad a cognizable Fourteenth
Amendment due-process claim. They infer passible theories from the Amended Complaint:
(1) that the search violated due process becai@ewas not present and did not consent, and (2)
that the disciplinary proceedingsaagst B.O. violated due procesSeeDefs.” Mem. [58] at 10—
11. Only the first is readily apparent@ount Three of the Amended Complaint [3].

Plaintiffs never address these argumémtbeir response and never mention “due
process” or the Fourteenth Amendme8ee generallfPls.” Mem. [64]. Accordingly, the Court
finds Plaintiffs waived these grounds for reli&ee Pratt v. Mut. of Omaha Ins. CNo. 4:15-
CV-09-DMB-JMV, 2016 WL 1248885, at *8 (N.D. Misklar. 28, 2016) (“The failure to raise
an argument in response to a motion to dismissadge as a waiver of such argument.” (citing
Jaso v. The Coca Cola Cd@.35 F. App’x. 346, 358 n.12 (5th Cir. 2011))). In any event,
Plaintiffs have not attempted to show thay af the individual defedants violated clearly

established due-process law.

3 Plaintiffs have not shown thtite other District Defendanksd anything to do with this
incident, so for that additional reason, anyriBenth Amendment claims against Brumfield,
Lundy, or Rankin are dismissed.

4 As with other claims, it is not apparent heach individual Distdt Defendant would be
responsible for the alleged dusspess violations. The claims against the defendants who were
not involved in the due-processegations can be dismissed this additional reason.

11



B. ByramDefendants

According to the Byram Police Department,ibidtand Kincaid are entitled to qualified
immunity because Kincaid acted reasonal8geDefs.” Mot. [59] at 1. This raises two
threshold issues neither party addresses. First, it is not apparent that the Byram Police
Department—as opposed to the City of&y—is a proper defendant under § 198&e
Bradley ex rel. Wrongful Death Benefiges of Bradley v. City of JackspoNo. 3:08-CV-261-
TSL-JCS, 2008 WL 2381517, at *2 (S.D. Midsne 5, 2008) (holding that Jackson Police
Department was not a proper defendant under 8 1983)the Byram Defendants do not assert
this argument, so it will not form the sole basis for the opinion. Second, if the Department is a
proper party, the Court is not convinced tihaan assert qualifiesnmunity. Qualified
immunity is a defense for individudefendants, not municipalitie§See Owen v. City of Indep.,
Mo., 445 U.S. 622, 638 (1980). Accordingly, thisl@r focuses on Kincaid'right to qualified
immunity and will separately note the arguments that affect the Department.

1. Fourth Amendment Claim

In the Amended Complaint, PlaintiffsysKincaid “watched, observed, looked upon and
intimidated minor B.O. as he was being inappratety touched in his peniarea.” Am. Compl.
[3] 11 23. They then say “upon belief and underdilag, officer Kincaid sawhe twelve year old
minor being violated and did nothingld.  24. In other words, Kincaid violated B.O.’s Fourth
Amendment rights by failing to inteeme and stop the illegal searc®ee idat { 36.

The Byram Defendants generally contend thase averments fail to state a plausible
claim underdgbal/Twomblyand otherwise fail to allege féigient facts to overcome qualified
immunity. They may have a point. But aatetl above, both sides submitted record evidence,

and the Court has elected to considefihat means Plaintiffs must now go beyond the

12



pleadings and point to specific recaddence to establish their claiBee Celotex Corpd77
U.S. at 324. Under that standard, Plaintiffse failed to support their Fourth Amendment
claims against the Byram Defendants.

Plaintiffs’ Fourth Amendment theory agat the Byram Defendants depends on proof
that Kincaid was actually preseditring the search. Yet Plaifi§ offer no credible record
evidence to prove their otherwise conclusory assethat he was there. For example, Plaintiffs
rely on statements found in the Bgrdefendants’ own memorandum, arguing:

Defendant Kincaid, came into the office and questioned B.O. as admitted by

Defendant Kincaid in [Doc. 60, page 2 Raeph 2, (stating: ifact, Sgt. Kincaid

simple happened to walk back to the sissit principal’s offte while the school’'s

investigation was ongoingggarding purportedly steh (2) hand held used

calculators that are picturedtinis memorandum as (Exhibit C).

Pls.” Mem. [66] at 2. True enough, the Byr®efendants state in their memorandum that
Kincaid walked into the office during the investiga. Defs.” Mem. [60] at 3. But Plaintiffs
omit the very next sentence, where defendantsredyoy then the search “was already over.”
Id. Defendants have not admitted Kand’'s presence during the search.

Plaintiffs next say that Defendant Rayhtradicts Defendant Kcaid's testimony when
she swore the following: ‘Officer Kincaigas not present at the time of the search. | never
witnessed Officer Kincaid make phgal contact with B.O.” B’ Mem. [66] at 2—3 (citing Ray
Aff. [57-2] at 3) (emphasis iRlaintiffs’ memorandum). Theglso argue that Ray contradicts
herself when she says Kincaid was not predaribg the search yet claims she never saw him
make “physical contact” with B.Old. Obviously, none of these statements are in conflict.

Kincaid says in the portion of his brief that ks rely upon that he arrived after the search

but that he participated in the questionifiRay—who was in the room—says the same thing in

13



her affidavit,seeRay Aff. [57-2], as does Kincaid in his subsequently submitted affidaaat,
Kincaid Aff. [68-1].

Finally, neither affidavit that B.O. and S.€ubmitted in response to this motion says
Kincaid was present, and Plaffdihave otherwise failed to cite any recerddence showing
that he was. Absent that factypaedicate, Plaintiffs have not shown that Kincaid violated B.O.’s
constitutional rights with respect to the sdar The Byram Defendasitmotion is therefore
granted as to the Fourth Ameneim claim related to the search.

2. FourteenthmendmenClaim

The Byram Defendants also seek dismiss&.af.’s Fourteenth Amendment claim based
on Kincaid’s alleged failure to read B.O. hsranda rights before he questioned hirSeePIs.’
Resp. [66] at 4see also Miranda v. Arizon884 U.S. 436 (1966). Kinahsays this claim must
be dismissed as a matter of law because B.®.ngaformally arrested and was not otherwise
entitled toMiranda warnings. Defs.” Mem. [60] at 14.

There is a threshold problem with tleigim. “Violations of the prophylacti®liranda
procedures do not amount to violations of tlem&litution itself and, as such, fail to raise a cause
of action under § 1983.Foster v. Carroll Cty,.502 F. App’x 356, 358 (5th Cir. 2012) (citing
Chavez v. Martines38 U.S. 760, 772 (2003pee alsdrollerson v. City of Freeport, Telo.
H-12-1790, 2013 WL 2189892, at *14 (S.D. Tex. Md&y 2013) (collecting cases holding that
remedy forMiranda violation is exclusion from evidee of any compelled self-incrimination,
not a 8 1983 actionaff'd, 555 F. App’x 404 (5th Cir. 2014). bhis case, it is undisputed that
no criminal charges were brought against B.(wd Ahe absence of a ‘criminal case’ in which
[B.O.] was compelled to be ‘witness’ against himself defeats his core” claiGhavez 538

U.S. at 772-73.

14



Aside from that, Plaintiffs have not showrttKincaid violated @arly established law
when he questioned B.O. about the contehtss backpack without administeriidjranda
warnings. Numerous courtsyeheld that “[u]nder the fed& constitutionstudents facing
disciplinary action in publischools are not entitled Miranda warnings.” Jarmon v. Batory
No. 94-0284, 1994 WL 313063, at *11 (E.D. Pa. 1994 alsd<.A. ex rel. J.A. v. Abington
Heights Sch. Dist28 F. Supp. 3d 356, 366 (M.D. Pa. 2014) (collecting caBeigh A. ex rel.
Arthur A. v. Stroudsburg Area Sch. Djst41 F. Supp. 2d 502, 511 (M.D. Pa. 2001). And courts
have reached that same conclusion even whegquestioning occurs in the presence of law
enforcement.See, e.gDeCossas v. St. Tammany Par. Sch, Bd. 16-3786, 2017 WL
3971248, at *21 (E.D. La. Sept. 8, 201@hanting summary judgment).

Plaintiffs’ only authority on this point is no different. MC. v. Commonwealth of
Kentucky the Kentucky Supreme Couxrtsidered whether to suppeea confession the plaintiff
made during in-school questioning by an assigtancipal and a school resource officer. 396
S.W.3d 852, 853-54 (Ky. 2013). A dildd court concluded that wh “questioning is done in
the presence of law enforcemeiot, the additional purpose of obtaining evidence against the
student to use in plawy a criminal chargethe student’s personal rightnust be recognized.”
Id. at 864 (emphasis added). The evidence wasftirersuppressed in the criminal trial. But
the court also noted that not “[e]very custodmérrogation, when law enforcement is involved
will . . . necessarily invoke the giving bfirandawarnings.” Id. at 865;see also idat 853
(recognizing that “questioning by schaificials . . . are not impacted tiranda when only
school discipline is involved”).

N.C.arose in the context of a criminal supgsien hearing. It does not demonstrate that

B.O. had a clearly established rightMdranda warnings in this contéxand Plaintiffs offer no
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additional authority on this pointAccordingly, Kincaid is entitle to qualified immunity on the
Fourteenth Amendment due-process claim.
VI.  Conclusion

The Court has considered all the partieguanents. Those not specifically addressed do
not change the outcome. For the foregoing reggbie Court denies the District Defendants’
Motion to Dismiss [57] as to S.0.’s Fourth &mdment claim against Brumfield and Ray in their
individual capacities. Defendantsiotions [57, 59] aretherwise granted.

SO ORDERED AND ADJUDGED this the 3rd day of July, 2018.

¢ Daniel P. Jordan Il
CHIEF UNITED STATES DISTRICT JUDGE

5 As stated, the Byram Police Department isemditled to qualified immunity. But failing to
give Miranda warnings does not credtability under § 1983 in thisontext. Moreover, the
Department briefly argues thBtaintiffs failed to establish a policy or custom that was the
“moving force” behind the constitutional deprivatioBeeDefs.” Mem. [60] at 16 (quoting
Bankston v. Pass Rd. Tire Ctr., In611 So. 2d 998, 1008-09 (Miss. 1992)). This argument
speaks to municipal liabilitygee Piotrowski v. City of Hoy237 F.3d 567, 580 (5th Cir. 2001),
and Plaintiffs did not address it.he claim is therefore dismissad to this defendant as well.
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