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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

MELVIN RUSH PLAINTIFF

V. CIVIL ACTION NO. 3:17-CV-915-DPJ-FKB

STIHL, INC., ET AL. DEFENDANTS
ORDER

Plaintiff Melvin Rush sued several STIHL entities in this products-liability case
involving a 26-year-old chainsatiat allegedly exploded whilee was using it. The STIHL
entities are part of a family @bmpanies that perform variotasks in the design, manufacture,
distribution, and sale of STIHbranded products, such as the subject chainsaw. For the second
time in this case, four of those defendanitallenge personal jurisdion: ANDREAS STIHL
AG (“ANDREAS STIHL"), STIHL Holding AG (“STIHL Holding”), STIHL AG, and STIHL
International GMBH (“STIHL International™.

This Order addresses those motions to dismiss and eight related motions. For the
following reasons, ANDREAS STIHL’s motion to dismiss [102] is denigtiout prejudice, and
the German Defendants’ motion to dismiss [1i84ranted. Rush’s motion for jurisdictional
discovery as to ANDREAS STIHL [121] is gradtehis motion for discovery as to all moving
Defendants [124] is granted tize extent it too seeks discovdrgm ANDREAS STIHL but is
otherwise denied. Defendants’ motion to stay [i®denied as moot. Rush’s motion for leave
to file a sur-reply [139] is denied. Rush’s noois to file restrictedtatus attachments [134, 141]

are granted. The remaining motions to file urrdstricted status [130, 132] are denied as moot.

1 STIHL Holding, STIHL AG, and STIHL Internatiohpintly filed their motion to dismiss. For
convenience, these three entitrg8 collectively be rderred to as “the German Defendants.”
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Background

The injuries in this case are horrific. May 2017, Rush sufferatiird-degree burns over
most of his body after the STIHhrand chainsaw he was usintegkedly exploded. Pl.’s 2d Am.
Compl. (“SAC”) [91] 1 21. Approximately six mdm later, Rush filed suit in state court, and
Defendant STIHL, Inc., removed the case is @ourt. The Court denied Rush’s remand
motion and determined that Rush mageima facieshowing of personal jurisdiction over
STIHL, Inc. SeeOrder [28] at 5, 9.

Now, ANDREAS STIHL and the German Deftants seek dismissal claiming lack of
personal jurisdiction. Rush says he has magelaminary showing of personal jurisdiction and
requests jurisdictional discovery to “more fully dex# the] evidentiary record[.]” Pl.’s Resp.
[120] at 1. Specifically, Rushrgues that the SAC is sufficient because he alleges that the
entities were all involved in some way instigning, manufacturing, distributing, or selling the
chainsaw. Alternatively, Rushlies on an “alter ego” theorySeeSAC [91] 1 9-16.

Il. Motions to Dismiss

ANDREAS STIHL and the German Defendaseek dismissal under Rule 12(b)(2) in
separately filed motions. This is the secomtktthese Defendants have challenged personal
jurisdiction. The first occurreddhen Rush sought leave to amend his Complaint and add them
as defendants. ANDREAS STIHL and the Gambefendants responded in opposition arguing
futility for lack of personal jurisdiction. The Court rejected the jurisdictional arguments—as
then presented—finding that Rush vedideast entitled to discovery.

Although no discovery specific to these Defemdahas occurred, they are back asserting
the same jurisdictional defense. But this tithey seek dismissal under Rule 12(b)(2), offering

different—and frankly better—legalguments. The scope of review-e;, what the Court may



consider—is different under Rule 12(b)(2) tharder a futility test for Rule 15(a), which applies
Rule 12(b)(6). And under Rule 12(h)(1), Defendants would have waived the personal-
jurisdiction issue if not raised by motion ordmresponsive pleading the SAC. So, despite
duplicative efforts, the Couwill consider the jurisdictiorlassues ANDREAS STIHL and the
German Defendants now offer.

A. Standard

“When a nonresident defendant challengesqgmeigurisdiction, the plaintiff bears the
burden of establishing thastrict court’s jurisdition over the defendant.Mink v. AAA Dev.

LLC, 190 F.3d 333, 335 (5th Cir. 1999). If, howeeefdistrict court rules on a motion to
dismiss for lack of personalrgdiction ‘without anevidentiary hearing, the plaintiff may bear
his burden by presentingosima faciecase that personal jurisdiction is properQuick Techs.,
Inc. v. Sage Grp. PL313 F.3d 338, 343 (5th Cir. 2002) (quotiijison v. Belin20 F.3d 644,
648 (5th Cir. 1994)).

In such an analysis, courts must acceppthmtiff's “uncontroverted allegations” as true
and resolve any factbeonflicts in the plaintiff's favor.Alpine View Co. Ltd. v. Atlas Copco AB
205 F.3d 208, 215 (5th Cir. 2000). Nonetheless, adisburt “may consider the contents of
the record before the courtthe time of the motion, inclug ‘affidavits, interrogatories,
depositions, oral testimony, any combination of the recogeid methods of discovery.”
Quick Techs., In¢313 F.3dat 344 (quotingdhompson v. Chrysler Motors Corf@55 F.2d
1162, 1165 (5th Cir. 1985)).

Finally, “[tlhe prima-facie-case requiremtedoes not require the court to credit

conclusory allegations.Panda Brandywine Corp. v. Potomac Elec. Power, €63 F.3d 865,

869 (5th Cir. 2001). Nor may the plaintiff reby the allegations ia complaint that are



“contradicted by affidavits."Wyatt v. Kaplan686 F.2d 276, 283 n.13 (5th Cir. 1982) (holding
that plaintiff failed to mak@rima faciecase where defendant presented uncontradicted
affidavits).

B. Analysis

“Generally, a federal court may assert pagd jurisdiction if the state long-arm statute
permits jurisdiction and the exercise of sjuntisdiction would not violate due processConn
Appliances, Inc. v. William®36 F.3d 345, 347 (5th Cir. 2019). Here, ANDREAS STIHL relies
on due process, whereas the German DefeadaytRush fails to meet either test.

This Order focuses on due process and willaalolress the Mississiplong-arm statute.
Under the due-process prong, courts condubtee-step analysis, considering:

(1) whether the defendant has minimaomtacts with the forum state, i.e.,

whether it purposely directed its activitiesvard the forum state or purposefully

availed itself of the privileges of cducting activities there; (2) whether the

plaintiff's cause of action arises out@f results from the defendant’s forum-

related contacts; and (3) whether the exeraf personal jurisdiction is fair and
reasonable.

Seiferth v. Helicopt®s Atuneros, In¢472 F.3d 266, 271 (5th Cir. 2006) (quotigovo
Pignone, SpA v. STORMAN ASIA M3I0 F.3d 374 (5th Cir. 2002)). The analysis here begins
and ends with the mimium-contacts question.

Minimum contacts can give rige either general or spéic personal jurisdiction.Wilson
v. Belin 20 F.3d 644, 647 (5th Cir. 1994). Rush assenty specific jurisdiction based primarily
on the stream-of-commerce test. He aléuely argues that ANDREAS STIHL and the
German Defendants can be brought into thisrCoased on “agency, alter ego, and/or successor
[liability theories.” Pl.’s Resp. [120] at 19This Order first addresse¢he stream-of-commerce
issue as to each Defendant and then censitthe agency, alter-egmd successor-liability

arguments.



1. Stream-of-CommercEheory
“In cases involving a product sold or maactiured by a foreign defendant,” the Fifth

Circuit utilizes a “stream-ottommerce’ approach to persofpalisdiction, under which the
minimum contacts requirement is met so long ascthurt finds that thdefendant delivered the
product into the stream of commerwith the expectatn that it would be purchased or used by
consumers in the foreign stateXinsworth v. Moffett Eng’'g, Ltd716 F.3d 174, 177 (5th Cir.
2013) (adopting Justice Breys concurrence id. McIntyre Machinery. Ltd. v. Nicastr664
U.S. 873 (2011), as the appropriatenimum contacts standardguch an inquiry “is more
‘realistic’ than ‘mechanical,” turning on mattest‘substance’ rather than ‘form.’In re Depuy
Orthopaedics, Inc., Pinnacldip Implant Prod. Liab. Litig.888 F.3d 753, 779 (5th Cir. 2018)
(footnotes omitteds.

a. ANDREASSTIHL

ANDREAS STIHL asserts that it merelysigned a product that others manufactured and

sold under non-exclusive licengi agreements. ANDREAS STIHL’s Mem. [103] at 3. Hailing

2 ANDREAS STIHL, as well as the GermanfBedants, contend that the Supreme Court’s
decision inBristol-Myers Squibb Co. v. Superior Court of Califoril®87 S. Ct. 1773 (2017),
abrogated thAinsworthstandard. There, the Court héhét California’s “sliding scale
approach” to personal jurisdioti was not consistent witheéhl-ourteenth Amendment’s due-
process requirementd. at 1781, 1783-84. Defendants ignoieew qualification to the Court’s
opinion: “since our decisioroacerns the due process limits on the exercise of specific
jurisdiction by a State, we leave open thedfio& whether the Fifth Amendment imposes the
same restrictions on the exercise afsp@al jurisdiction by federal court.”ld. at 1783—-84. “It
has been long established that a legally indiststgble decision of [thEifth Circuit] must be
followed by . . . district courts unless overrutbancor by the United States Supreme Court.”
Campbell v. Sonat Offshore Drilling, In@79 F.2d 1115, 1121 n.8 (5th Cir. 199Byistol-
Myersdid not overrulédinsworth indeed the Fifth Circuit has applidéhsworthafterBristol-
Myers See In re DePuy Orthopaedics, 888 F.3d at 77%ee also Scania Boat Serv. of
Galveston, Inc. v. NRE Power Sys., IiND. 17-7210, 2019 WL 6716907, at *7 (E.D. La. Dec.
10, 2019) (rejecting argument th&istol-Myersabrogatedhinswortl). This Court must follow
Ainsworthuntil it is overruled or abrogated.



it into court in Mississippi would thereforeolate due process because it never placed this
product in the stream of commerce.

In the SAC, Rush offers the followinglevant averments regarding ANDREAS STIHL's
alleged contacts in Mississippi.

ANDREAS STIHL AG & Co. KG ("ANDREASSTIHL") is a privately-held
company organized and existing under ldws of the Federal Republic of
Germany. . .. Oninformation and belief, Defendant ANDREAS STIHL
supervises and directs STIHL Subsidiaaesl distributors, and designs products
exclusively for manufacturing, distriban and sale by STIHL International
GmbH, STIHL Holding AG & Co. KG, SIHL, AG, STIHL, Inc. and STIHL
Southwest. At all times relevatd this lawsuit, ANDREAS STIHL has
conducted business in Kemper Coubyyway of manufacture, design, delivery,
and sale of its gas-powered chawvs to residents of Kemper County,
Mississippi, placing these chainsaws inte iream of commerce with the intent
that the chainsaws would be sold or uséthin Mississippi, andhus is subject to
personal jurisdiction pursuant teetiMississippi long-arm statute.

SAC [91] 1 4.

To begin, these allegatioteck underlying factual support @are like the conclusory
allegations rejected iAshcroft vigbal, 556 U.S. 662, 680-81 (2009) (finding following
averments “conclusory and not entitled toalssumed true”: “pdtoners ‘knew of, condoned,
and willfully and maliciously agreed to subjé¢icibal]’ to harsh conditions of confinement ‘as a
matter of policy, solely on account of his retigj race, and/or national origin and for no
legitimate penological interest,dnd petitioner Ashcroft “wasnstrumental’ in adopting and
executing” the policy). The Court doest credit conclusory allegation®anda Brandywine
Corp,, 253 F.3d at 869.

Rush’s jurisdictional averments also confliathwthe more precise factual record. Itis
undisputed that STIHL, Inc., aggd to pay ANDREAS STIHL for the “results of its research and
development for STIHL-branded chain saws” so that STIHL, Inc., aoaltufacture and sell

the chainsaws. Strzelczyk Decl. [102Y192. ANDREAS STIHL says STIHL, Inc.,



manufactured the subject chainsaw and eistributed or sold iin the United States.
ANDREAS STIHL's Mam. [103] at 5see alsdtrzelczyk Decl. [102-1] 11 86, 90, 92, 96;
Brandspigel Decl. [102-2] 1 7JANDREAS STIHL also offers umbutted record evidence that
it designed the subject chainsaw in Germany emtered a licensing agreement with STIHL,
Inc., in Germany.SeeStrzelczyk Decl. [102-1] 181, 86, 90; Agreement [128-1].

So, the question is whether an entity tesigns a product and licenses others to
manufacture and sell it places that produd¢h&stream of commerce. It does not. As
ANDREAS STIHL notes—without coradiction from Rush—a produdesignedoy a foreign
defendant is not the same as a “prociadtl or manufacturedly a foreign defendant.”

Ainsworth 716 F.3d at 177 (emphasis added). Indeed, the designer has no finished product to
place in the stream of commerce.

Thisdistinguisheinsworth Rush’s primary authority on the stream-of-commerce
theory. Id. A closer fit would beseiferth in which the defendant designed a product in Florida
that someone else manufactured/ississippi and that tragicalkailed in Mississippi. 472 F.3d
at 275. On those facts, the Fifth Circuit hidt “[tjhe stream-otommerce theory does not
provide a basis for jurisdiction, because [thsigieer] did not place a product into the stream,
but merely licensed a design tbgtmanufacturer]. The dismi$sd Seiferth’s defective design
claim for lack of personal jurisdiction was propeld.; see also Diece-Lisa Indus., Inc. v.

Disney Enters., In¢943 F.3d 239, 253 (5th Cir. 2019) (holding that “something more than a

3 Although Rush questions the nature of thissagrent, the document indicates that STIHL, Inc.,
is selling chainsaws designed ANDREAS STIHL, that it pays “compensation” in a fixed, per-
unit amount to ANDREAS STIHL for that priege, and that it has purchased access to
ANDREAS STIHL'’s ongoing research and developtrfen chainsaws. Agreement [128-1] at
16-17. Standing alone, the agreement does mitachct the assedn that ANDREAS STIHL
designed a chainsaw in Germahgt STIHL, Inc., sold under a license agreement signed in
Germany. But as discussed below, it gives samight to Rush’s request for discovery.
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non-exclusive licensor-licensee relationshipeiguired to support thexercise of personal
jurisdiction over the licensor”).

Although ANDREAS STIHL did not cit&eiferthand relied instead on non-binding
authority, it argued that a fag: designer with a non-exclusiicensing agreement is not
subject to personal jurisdiction under a stream-of-commerce th8esANDREAS STIHL's
Mem. [103] at 6 (citindiece-Lisa Indus., Inc. v. Disney Stores USA, LNG. 2:12-CV-400,
2017 WL 8786932 (E.D. Tex. Dec. 19, 201R)meSource Bldg. Prods. v. Phillips Screw Co.
No. 3-07-CV-03030-M, 2008 WL 779906 (N.D.xXeMar. 25, 2008)). Rush failed to
substantively respond to ANDREAS STIHL'’s angents regarding personal jurisdiction for
designers who enter licensing agress in a foreign country.

He does, however, observe—albeitheitit legal analysis—that ANDREAS STIHL
issued express warranties for chainsawssigieed. Specificallyhe cites language from
ANDREAS STIHL’s manual entitled: “ANDRES& STIHL Limited Warranty Federal Emission
Control Systems Utility EnginésWarranty [120-2] at 3. Tdit section discusses 1997 EPA
regulations and states:

ANDREAS STIHL warrants to the ultimafpurchaser and each subsequent

purchaser that your utility equipment emgiwill be designed, built and equipped,

at the time of sale, to meet all applite regulations. ANDREAS STIHL also

warrants to the initial purchesand each subsequent pasér that your engine is

free from defects in materials and workmanshipch cause the engine to fail to
conform with applicable regulains for a period of two years.

Id. (emphasis added). Rush admits thatlimged warranty took effect in 1996—two years
after the subject chaiag was manufacturedseePl.’s Resp. [120] at 19.

There is no evidence that this chainsaw aaimilar warranty athat the EPA-related
warranty is causally connected to Rush’s claimthis case. Indeed,dlbriefing suggests that

the parties are still unsure what caliiee alleged explosion and fir8&eeANDREAS STIHL’s



Resp. [127] at 1-2; Pl.’s Rep]¥38] at 2. Because the redccurrently fails to show
ANDREAS STIHL placed this product in theestm of commerce, Rush has not magema
facie showing that this Defendahtd sufficient minimum coatts to establish personal
jurisdiction in Mississippi.

b. STIHL Holding and STIHL AG

It is undisputed that neither STIHL AG nor IBIL Holding existed when the chainsaw at
issue was designed and manufacturgdeDefs.” Mem. [105] at §citing Strzelczyk Decl. [104-
1] 1171 27, 42); Pl.’s Resp. [123] at 9; SAC [9126. Thus, even assuming these entities
manufactured and sold chainsaatsome point—even that is reppparent—they could not have
placedthis chainsaw in the stream of commer&ee Jackson v. Tangolio Giuseppe, S,B15
F.3d 579, 586 (5th Cir. 2010) (finding lack ofrpenal jurisdiction wherparent corporation did
not manufacture products until after injurycarred). STIHL Holding and STIHL AG do not
have minimum contacts with Missipgi in relation to Rush’s injury.

Rush nevertheless asserts that STIHL AG and STIHL Holding are liable under a
successor-liability theory. Pl.Resp. [123] at 19-20. There are two main problems. First, Rush
lumped this theory into his arguments on agemy alter-ego relationshipathout specifically
analyzing the distinct legal issueSeeid. This leaves several ggteons unexplored. For
starters, therenaybe a choice-of-law issueseeBouchillon v. SAME Deutz-Fahr, Gr268 F.
Supp. 3d 890, 905 (N.D. Miss. 2017) (holdingpneducts-liabilitycase where personal
jurisdiction was disputed that “German law goveiressuccessor liability ises in this case”).
And whatever law applies, Rush failed to explore it beyond generally noting that a predecessor’s
contacts can apply toghsuccessor corporatioseePl.’s Mem. [123] at 19-20 (citinBatin v.

Thoroughbred Power Bds., In294 F.3d 640 (5th Cir. 2002)).



Second, Rush has neither identified the alleged predecessors—assuming there are any—
nor demonstrated that those umitiked entities had sufficient mimium contacts in Mississippi.
As noted, ANDREAS STIHL designed the chains®&jHL, Inc., manufactured it and sold
and/or distributed it. Rush has not, therefdemonstrated that STIHL AG and STIHL Holding
are subject to personal jurisdictitn.

C. STIHL International

Similar to his averments regarding ANDREASIHL and the other German Defendants,
Rush alleges that STIHL International “diretite activity, manufactung, and sales of foreign
subsidiaries in North America TBHL, Inc.)[.]” SAC [91] 1 7. These assertions—made without
factual context—are tomaclusory to considerPanda Brandywine Corp253 F.3d at 869.

Even if nonconclusory, the assertions rteutted. STIHL International’s evidence
shows that it “did not partigate in the design, manufactuseipply, distribution, marketing,
sale, or assembly of STIHL 029 chain sawgherdrafting of warningsr instructions for
STIHL 029 chain saws.” Strzelczyk Decl. [10291.B4. And as noted previously, the record
instead shows that ANDREAS STIHL designed¢hainsaw and STIHL Inc., manufactured and
sold or distributed it. There is no evidence thatHL International, as STIHL, Inc.’s parent
company, was involved in this transaction.

Because there is no evidence that STIHL International delivered the chainsaw into the
stream of commerce, Rush has failed to estalttiat it had minimum contacts with Mississippi.

SeeJackson615 F.3d at 586 (finding no specific gaiction under stream-of-commerce theory

4 Though he mentions the word “successor” dndeis SAC, Rush never alleged a successor-
liability theory of personal jurisdictiom general or as tany specific Defendant.
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where there was no evidence defendant—as @pjiosits related corporations—"sold or
manufactured” defective product).
2. Agency Theory

Rush alternatively asserts that theu@dhas personal jurisdiction over ANDREAS
STIHL and the German Defendants under an egéreory. Pl.’s Resp. [123] at 19-21; SAC
[91] 1 9. Sure enough, the Supreme Court hasgrezed that a parentcgpany may be subject
to a court’s personal jurisdictiomy directing its agents or didtitors to take action” in the
forum state.Daimler AG v. Baumarb71 U.S. 117, 135 n.13 (2014). Indeed, the Fifth Circuit
permits an agent’s forum contacts to be “imputethe [principal] . . . because of the activities
of its agent within the forum stateTrois v. Apple Tree Auction Ctr., In&82 F.3d 485, 490
(5th Cir. 2018) (citingicFadin v. Gerber587 F.3d 753, 761 (5th Cir. 2009)).

But Defendants correctly say Rush faileghtead sufficient facts showing an agency
relationship. SeeDefs.” Reply [126] at 4, 13. As notdéefore, the Court must reject any
conclusory assertions in the SAC and theuppsrted factual assens that Defendants
contradict with sworn testimonyPanda Brandywine Corp253 F.3d at 86%ee also Wyat686
F.2d at 283 n.13. That exercise leaves no regaidknce suggesting thegparate corporate
entities with minimum contacts in Missippi acted as these Defendants’ agents.

From a legal standpoint, the Court asgg that Mississippi law applieadm’rs of
Tulane Educ. Fund v. Ipsen, S.A50 F. App’x 326, 330 n.5 (5th Cir. 2011) (holding that courts
sitting in diversity apply “the applicableasé law to determine vether contacts should be
imputed to a parent company due to an . . . @geglationship”). UndeMississippi law, “the

key to the concept of ‘agency’tisat the agent acts on the principal’s behalf and is subject to the

11



principal’s control.” Aladdin Constr. Co. v. John Hancock Life Ins.,&d.4 So. 2d 169, 175
(Miss. 2005) (quoting Restatement (Third) of Agency § 1.01).

In his initial response to Defendants’ motipRsish neither analyzed these elements nor
offered any authority supporting his argumentg&edless, Rush has not established that an
entity with sufficient minimum contacts in Missippi acted on behalf of a moving Defendant
while subject to that entity’s contro6ee Adm’rs of Tulane Educ. Fymb0 F. App’'x at 333
(considering similar Louisiana agency law dradding that “[tlhough Plaintiffs make a bald
assertion that Biomeasure was Ipsen’s actual atjet,offer no evidence to support an express
authorization for Biomeasure to act as Ipseagent with regard to the RFA or Licensing
Agreement”). The Court finds that Rush has not met his burden under an agency theory.

3. Alter-EgoTheory

Rush alternatively falls back to an alter-¢geory of personal jurisdiction, arguing that
“STIHL entities operate as a umihd/or in concert[.]” Pl.’s Rsp. [123] at 15 (capitalization
altered). “[A] court which has jurisdiction ova corporation has juwtliction over its alter
€gos.” Minn. Mining & Mfg. Co. v. Eco Chem, In@57 F.Za 1256, 1265 (5th Cir. 1985).

Because jurisdiction in this case is basedliwersity of citizenhip, the Court applies
Mississippi law to this questiomPAdm’rs of Tulane Educ. Fund50 F. App’x at 330 n.5. In
Mississippi, “[c]ourts presumeorporate separateness[[Pavenport v. HansaWorld USA, Inc.
23 F. Supp. 3d 679, 697 (S.D. Miss. 2014) (ciiiigkson Marine Inc. v. Panalpina, Incl79
F.3d 331, 338 (5th Cir. 1999)). “[T]he cardinalewf corporate law ithat a corporation
possesses a legal existence separate and aparthfat of its offices and shareholders.”
Buchanan v. Ameristar Casino Vicksburg, 857 So. 2d 969, 978 (Miss. 2007) (quottaigay

v. Edgewater Landing, Inc541 So. 2d 1044, 1047 (Miss. 198NThis rule applies ‘whether

12



such shareholders are indluials or corporations.”ld. (quotingN.A. Plastics, Inc. v. Inland
Shoe Mfg. C9592 F. Supp. 875, 877 (N.D. Miss. 1984)).céingly, under this doctrine, “the
mere existence of a parent-sulieiyg relationship is not sufficient to warrant the assertion of
jurisdiction over thdoreign parent.”"Davenport 23 F. Supp. 3d at 697 (quotikargrave v.
Fibreboard Corp, 710 F.2d 1154, 1159 (5th Cir. 1983)) (internal quotation marks omitted).

That said, Mississippi willecognize an alter-ego rétanship and attribute the
subsidiary’s contacts to the parent when tlanpiff demonstrates “(13ome frustration of
expectations regarding the partywhom he looked for performance; (2) the flagrant disregard
of corporate formalities by the defendant corporaand its principals; and (3) . . . fraud or other
equivalent misfeasance on the pErthe corporate shareholderCanadian Nat'l Ry. Co. v.
Waltman 94 So. 3d 1111, 1115 (Miss. 2012) (quotirenn Nat'l Gaming, Inc. v. Ratljif§54
So. 2d 427, 431 (Miss. 2008yperseded by statute on other groyrRisgistered Agents Act,
2012 Miss. Laws Ch. 382, § 1&s recognized in Purdue Pharma L.P. v. Sta&6 So.3d 1, 6
(Miss. 2018)). These are referred to aswhrdtmanfactors.

Under this standard, “[pliercing the corp@a&eil of a subsidiary to reach the parent
corporation is notlightly undertaken.” Buchanan957 So. 2d at 978 (quotidghnson &
Higgins of Miss. v. Comm’nr of In8821 So. 2d 281, 285 (Miss. 1975)). Thus, Mississippi
courts do not “disregarcorporate identityinlessit is shown that one cporation is a ‘mere
instrumentality or agency or adjunct in thatse, or as a sham or is used in fraud, by the
dominant corporation.”ld.

a STIHL AG
As an initial matter, to pierce a corporatl there must be a subsidiary entity from

which to impute contactsSeéWaltman 94 So. 3d at 1115. Rush does not allege that STIHL
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AG has a subsidiary entity whose contacts woulidfygoersonal jurisdictin. Rush has failed to
make gorima facieshowing of jurisdiction over STIHL AGSTIHL AG would also be entitled
to dismissal for the same reasassthe other German Defendants.

b. STIHL International, STIHL Holding, and ANDREAS STIHL

Rather than address tiiéaltmanfactors, Rush primarily relies on two points. First, he
observes that the moving defendaate related. According to Rush, “STIHL Inc. is a wholly-
owned subsidiary of STIHL [International],” “STIHL [Internation&]a wholly-owned
subsidiary of ANDREAS STIHL,” and “ANDREASTIHL is a wholly-owned subsidiary of
STIHL Holding.” SAC [91] 1 13. Second, he nothat Defendants’ public representations and
financial reports show they work in concergluding “centralized” product development. Pl.’s
Resp. [123] at 16.

Even assuming these assertions are true,atregot enough. As amitial point, within
the Fifth Circuit, “court[s] begin[] with a pramption that a subsidiary, even a wholly-owned
subsidiary, is independent of its parent comypfr jurisdictional purposes. This presumption
can be overcome by clear evidenogdim’rs of Tulane Educ. Fund50 F. App’x at 329

(citation omitted).

®> Although they take different forms, “[g]uintesd@i’ shotgun pleadings . . . fail to distinguish
between the actions of named defendan&ahlein v. Red Oak Capital, In&No. 3:13-CV-
00067-DMB-JM, 2014 WL 3046477, at *3 (N.Miss. July 3, 2014) (quotinglagluta v.
Samples256 F.3d 1282, 1284 (11th Cir. 2001)). ResPAC does just that in many key
respects, lumping all Defendants together withegplaining who did what. For example, he
claims that “the actions of Stihl Southwest dietated and controlled by co-defendants.” SAC
[91] 1 15.“This Court has repeatedly warned attomagainst such pleading practices” because
they violate Federal Rule of Civil Procedure 8(a)Rayne v. Univ. of S. MisfNo. 1:12-CV-
41-KS-MTP, 2015 WL 1482636, at *4 (S.D. Miss. Mat, 2015) (collecting cases). Rush’s use
of shotgun pleading further diminishes his efdrd prove personal jurisdiction as to each
individual Defendant.
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And while clear evidence of an alter-egtationship would suffice, Rush has neither
addressed nor satisfied théaltmanfactors that determine alter-ego stétugirst, Rush does not
allege any “frustration of . . . expectatiaegarding the party [to which] he looked for
performance[.]” Waltman 94 So. 3d at 1115. He likewise faib address this issue in his
response to Defendants’ motions.

Second, Rush has not shown a “flagrant disregard of corporate formalities by the
defendant corporation and its principal$d. On this point, Rush’s reliance on the STIHL
entities’ public representatiomsd financial reports are waling. The Fifth Circuit has
recognized that “website descriptions and SHgk referring to a corporate parent and its
subsidiaries as a singular company, withoote, [are] ‘insufficient to overcome the
presumption of corporate separatenesBiéce-Lisa Indus.943 F.3d at 251 n.13 (quoting
Freudensprung v. Offshore Tech. Servs., 18¢9 F.3d 327, 346 (5th Cir. 2004) and citing
Special Indus., Inc. v. Zamil Grp. Holding C678 F. App’x 325, 331-33 (5th Cir. 2014)).

Indeed, “‘consolidating th activities of a subsidiary into tiparent’s annual gorts is a common
business practice’ and ‘is alloddy both the Internal Reven@ervice and the Securities and
Exchange Commission.’Waltman 94 So. 3d at 1118 (quotir@plvert v. Huckins875 F. Supp.
674, 678-79 (E.D. Cal. 1995)).

More generally as to the formalitiesopig, Rush says ANDREAS STIHL, the German

Defendants, STIHL Inc., and STIHL Soutest have “common management, business

® Rush pleaded the alter-ego them his SAC and then raised it in his response to Defendants’
personal-jurisdiction motions. It was therefancumbent upon him togue his point under the
applicable law, which he failed to do. He ttetempted to backfill hiposition by seeking leave
to file a sur-reply in which he mentioBsichanan SeePl.’s Mot. [128] at 5. That motion is
addressed below, but even the proposedequly stops short of fully addressiNgaltman and
Rush offers no nonconclusory and non-controvefidets that would allow the Court to pierce
the corporate veil.
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operations, purpose, customers, supervisionpamership.” SAC [91] 1 10. These are mere
conclusory assertionsahreceive no weightPanda Brandywine Corp253 F.3d at 869.
Moreover, Rush does not identify any individuddo is common to these entities. Nor are these
assertions unrebutted; Defendants offer substaetiard evidence of the measures taken to
maintain corporate formalitiesSeeStrzelczyk Decl. [104] 1 25—-67 (asserting how

ANDREAS STIHL maintains corporate formalitiesth other entities)Brandspigel Decl. [104-

2] 191 7-27 (asserting how STIHL, Inc., maintasosporate formalities with other defendants);
Brittain Decl.[104-3] 11 7-33 (asserting how STIBouthwest maintains corporate formalities
with other entities).

Indeed, the STIHL corporate structure isitmto ones Mississipaiourts have refused
to pierce. Inndex Drilling Co. v. Williamsthe Mississippi Supreme G held that “related
activities of these five corpoiahs would not warrant disregard of their separate corporate
entities” despite common ownership, named operations. 137 So. 2d 525, 528 (Miss. 1962)
(quoted inCharter Oak Fire Ins. Co. v. B.J. Enters. of Miss., |66 So. 3d 357, 364 (Miss.
Ct. App. 2014))see also Arnoult v. CL Med. SARND. 1:14-CV-271-KS-MTP, 2015 WL
5554301, at *7 (S.D. Miss. Sept. 21, 2015) (rejecsihgr-ego-based jurisdiction because the
evidence demonstrated only that the defendaniesntitere “two of a family of companies all
operating to manufacture andttibute [medical] devices”).

The final factor requires proof that STUHInc.—the entity that manufactured the
chainsaw and placed it in the stream of conu@eris a “mere instrumentality” of the moving
Defendants or is “used in fraudBuchanan957 So. 2d at 978. Rush’s only allegation
mentioning fraud says that treating the entities separately “vgamiction a fraud]” SAC [91]

1 10. But Rush provides no particularized fat#ging plausible, nonconclusory allegations of
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the ostensible fraudSeeFed. R. Civ. P. 9(b) (“In allegingdud or mistake, a party must state
with particularity the circumstances constituting fraud or mistake.”). Again, “the prima-facie-
case requirement does not require thetdmucredit conclusory allegations[.JPanda

Brandywine Corp.253 F.3d at 869.

Rush was required to makpadrticularizedallegations demonstrating the applicability of
the piercing doctrine to éhfacts of the case.Waltman 94 So. 3d at 1116 (emphasis added).
Thus, accepting as true the uncontroverted, nomgsoiy allegations in Rush’s SAC, he has
fallen short of making prima facieshowing of personal jisdiction over the moving
Defendants under an alter-ego theory. And abmemiter-ego relationship, he has further failed
to make grima facieshowing that ANDREAS STIHL athe German Defendants have
minimum contacts with Mississippi such thaedurocess would allow the Court to exercise
personal jurisdiction. But as discussed belBwsh seeks discovery to fill in the holes.

II. Other Pending Motions

A. Rush’s Motion for Leave to File a Sueply [139] and Related Motions to Seal
[130, 132, 134, 141]

Rush seeks leave to file a sur-rephAlDREAS STIHL’s motion to dismiss because,
after briefing closed, ANDREAS STIHL “producélte alleged ‘License Agreement’ [that] made
the basis of ANDREAS STIHL's ‘Mere Licensor defee.” Pl.’s Mot. [139] at 1. He also seeks
leave to file his proposed sur-tg@nd the agreement under restricted status. Pl.’s Mots. [130,
132, 134, 141].

Local Uniform Civil Rule 7(b)(4) permits onlesponses and repliekideed, it is well
established that the Rule “does nottamplate the filingf a sur-reply.” Benefield v. Lockhart
No. 1:15-CV-00190-HSO-JCG, 26 WL 9782113, at *1 (S.D. Miss. Aug. 1, 2016). “Leave of

court is [therefore] required tdd an additional brief because the movant is generally entitled to

17



file the last pleading.”Id. (quotingPrater v. Wilkinson CtyNo. 5:13-CV-23-DCB-MTP, 2014
WL 5465372, at *3 (S.D. Miss. Oct. 28, 2014)). duct may grant leave file a sur-reply if
“the movant’s rebuttal raises new legal theories or attempts to present new evidence at the reply
or rebuttal stage.’Elwood v. Cobra Collection Agendyo. 2:06-CV-91-KS-JMR, 2006 WL
3694594, at *7 (S.D. Miss. Dec. 14, 2006) (citMgrray v. TXU Corp.No. 3:03-CV-0888-P,
2005 WL 1313412, at *4 (N.D. Tex. May 27, 2005)).

Here, ANDREAS STIHL's reply raised no ndegal issues and offered no new evidence.
And while ANDREAS STIHL did provide the purped license agreement after briefing closed,
Rush’s proposed sur-reply has little to do withliistead, he spends madthis brief revisiting
and attempting to bolstéis original argumentsSee, e.q.Pl.’s Proposed Sur-Reply [139-1] at 6
(citing—for the first time—cases drkssing agency). He alsdds arguments that he neither
pleaded in his SAC nor argued in his respdos&®NDREAS STIHL'’s motion to dismiss. For
example, he now argues—with no supportiacprd evidence or legal analysis—that
ANDREAS STIHL is subject to personakijsdiction as a suessor corporationSeed. at 4.

As for the licensing agreement, Rush iseast correct that he obtained it after briefing
closed. He is also correct that the docunwea not attached @efendants’ motions, though
they offered declaratiordescribing its contentSee, e.g.Strzelczyk Decl. [102-1] {1 85-89.
That said, the proposed sur-reply offers little substance regarding the agreement, and, as noted,
there was nothing new in ANDREAS STIHL'’s repl$o, the Court will not permit Rush to file
the proposed sur-reply.

There are, however, documents that shbelédded to the reabr First, the Court
agrees that the agreement attadioetthe sur-reply is the bestidence of its contents. For that

and other reasons, the Court grants Rush’s unopposgdn [134] to file the proposed sur-reply
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and the agreement under restricted status,ngakie exhibit part athe record. Second, no
Defendant opposed Rush’s motion seeking toefiteeposition transcripinder restricted status
[141], so it too is granted. Finally, because@ueirt denies Rush’s motion for leave to file a
sur-reply, his motions to filthe agreement as attachmentghi® proposed sur-reply [130, 132]
are denied as moot.

B. Discovery-Related Motions [107, 121, 124]

The parties also filed various motionfateng to discovery.First, ANDREAS STIHL
and the German Defendants collectively mofaach stay of discovery pending the Court’s
ruling on their motions to dismiss. Thabtion for a stay [107] is now moot.

In two separate motions, Rush seekssgictional discoveryas to ANDREAS STIHL
and the German Defendants. When a party gaaksdictional discovery, he must first make “a
preliminary showing of jurisdiction.’Fielding v. HuberBurda Media, Inc.415 F.3d 419, 429
(5th Cir. 2005). This showing requires “fadtallegations that suggest with reasonable
particularity the possible existence of the requisite” faltts. The plaintiff must “state how the
discovery he requested would chatige jurisdictional determination.Monkton Ins. Servs.,
Ltd. v. Ritter 768 F.3d 429, 434 (5th Cir. 2014).

Rush has failed to makepama facieshowing of jurisdiction as to ANDREAS STIHL or
the German Defendants. Whether he has ragateliminary showing of jurisdiction sufficient
for jurisdictional discovery must be addressegarately as to the two pending motions for
discovery.

1. The German Defendants [124]
Rush’s motion seeking discovery from the German Defendants treats them all the same,

arguing that he needs discovery to address ttadhassertions in the submitted declarations.
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Pl.’s Mot. [124] at 2. The German Defendants are not, however, similarly situated with respect
to discovery.

As discussed before, neither STIHL AG nor STIHL Holding existed when the subject
chainsaw was designed and manufactuf@eeDefs.” Mem. [105] ab (citing Strzelczyk Decl.
[104-1] 1191 27, 42); Pl.’s Resp. [128(9; SAC [91] 1 26. Rugherefore wants discovery to
determine whether they can be hailed into @osirt on a successor-liability theory. Pl.’s Resp.
[123] at 20.

Rush has not demonstrated that he is edtiiehat discovery for the same reasons he
failed to establish prima facieshowing of personal jurisdion: (1) the SAC is in many
respects a shotgun pleading as to these Defendants; (2) Redhdaddress or analyze the
legal standards applicable to Bisccessor-liability theory; (3) Rustifers no particularized facts
supporting this theory, like the name of the gaassors or their ajed minimum contacts in
Mississippi; and (4) Rush diubt specifically plead a suessor-liability claim.

On top of these issues, the parties seeagree that ANDREAS STIHL designed the
chainsaw and STIHL, Inc., manufactured andegitfistributed or solé¢. And there are no
nonconclusory factual allegations showing with “reasonable particularity the possible existence
of the requisite” facts establishing STIHL AG STIHL Holding’s invdvement in the design,
distribution, or sale of #nchainsaw at issué-ielding, 415 F.3d at 429. Rush is not, therefore,
entitled to jurisdictional discovery as STIHL AG or STIHL Holding.Id. (affirming denial of
jurisdictionaldiscovery);see also Covington Marine Corp.Xiamen Shipbuilding Indus. Go.
504 F. App’x 298, 303 (5th Cir. 2012) (samiéglly v. Syria Shell Petroleum Dev. B.213
F.3d 841, 857-58 (5th Cir. 2000) (same). And as dtrélsase parties are dismissed for lack of

personal jurisdiction.
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STIHL International is different because idaixist when this chainsaw was sold. But
the SAC contains no averments specific to this Defendant other than those found in Paragraph 7.
That Paragraph tracks the allegations agaimsbther German Defendants, averring that STIHL
International “directs the acity, manufacturing, and sales ofgienal foreign subsidiaries in
North America (STIHL, Inc.)” and “hasonducted business in Kemper County by way of
manufacture, design, delivery, control and salisofas[-]powered chainsaws to residents of
Kemper County, Mississippi.” SAC [91] § See also id]{ 5, 6 (making similar allegation that
STIHL AG and STIHL Holding directed otheasmd “conducted business in Kemper County by
way of manufacture, design, delivery, and sdlis gas-powered chasaws to residents of
Kemper County, Mississippi”). Adent underlying facts, theseearonclusory assertions, and
Rush has not rebutted STIHL Imtational’s substantial record evidence to the contr8se
Panda Brandywine Corp253 F.3d at 86%ee also Wyat686 F.2d at 283 n.13.

Rush does say that STIHL Internatibizaa subsidiary of ANDREAS STIHLSeeSAC
[91] 11 7. Rush further alleges that STIHL¢Inis a subsidiary & TIHL International.ld. T 13.
These are nonconclusory assarf, but the parent/subisry relationship does not alone present
a basis for discoverySee Kelly213 F.3d at 857-58 (affirming denljurisdictional discovery
to pursue alter-ego theory as to subsidiaries).

More generally, Rush argues as to all Defetsléhat he should be allowed to test the
assertions in their declaratis. But the Fifth Circuit regged a similar argument ielly:

Appellants offer nothing teupport their conclusory assertion they could have

established evidence tagport their alter ego theohad discovery not been

restricted. The declarations of theyRl Dutch, Shell Transport, and Shell Oil

Company corporate representatives netieeossibility thatby virtue of their

ownership of Shell Petroleum Inc., Royaltch and Shell Transport are the alter

egos of Shell Oil Company. Appellants offer no basis whatsoever to support an

inference that those guorate representativegéposition testimony would
contradict their sworn declations. . . . Accordinglythe district court did not
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abuse its discretion by dismissing Rbaitch and Shell Transport without
allowing additional jurisdictional discovery.

213 F.3d at 857-58 (also noting that pldfrdid not diligently pursue discovery).

Given the lack of individualized and pattiarized facts about STIHL International; the
absence of any defendant-specific arguments aheuteed for discovery or what specifically
Rush hopes to find as to STIHL Internatioriaéfendants’ declaratis; and the parties’
understandings regarding whostged, manufactured, and dibtrted/sold the chainsaw; Rush
has not made “a preliminary showing of jurisdictiofielding, 415 F.3d at 429. He is not,
therefore, entitled to jurisdictionalstiovery as to STIHL Internationalld.; see also Covington
Marine Corp, 504 F. App’x at 303Kelly, 213 F.3d at 857-58. STlHnternational is
dismissed.

2. ANDREASSTIHL [121]

The more difficult question is whether Rusds shown enough to allow discovery as to
ANDREAS STIHL. Whether to &w discovery falls within th€ourt’s discretion, and in this
instance, it should go forward. The Couttyfacknowledges the fagal statements in
ANDREAS STIHL'’s declarations and the difficulty Rush may ultimately have showing an
agency or alter-ego relationshiut the license agreement thahsw in the record raises some
guestions. For starters, the brevity of theeagrent makes the Court wonder whether it is the
only relevant agreement between these entitiehere are others, perhaps there is evidence
showing that ANDREAS STIHL had more of a cewtion to Mississippi or more control over
STIHL, Inc. Additionally, the agreement also stawith the words, “on cooperation in research

and development,” suggesting some coordination. Agreement [128-1] at 16. And while
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ANDREAS STIHL argues that the agreement is Banlusive, that is not apparent from the
document.

The relevant manual also containsa&mark owned by ANDREAS STIHL and is
copyrighted by ANDREAS STIHLSeeManual [123-3] at 3; Tademarks [123-11] at 2.

Finally, while the EPA warranty came later and added an apparentlyaievant issue, it may
be reflective of the relationship between ANDRESTIHL and STIHL, Inc. Rush should be
allowed to explore thesad other relevant issues.

Obviously, the Court is not yet convinceatiRush has establigh@ersonal jurisdiction
over ANDREAS STIHL. But the question for nowighether he has offered “factual allegations
that suggest with reasonable particularity gbesibleexistence of theequisite” facts.Fielding,
415 F.3d at 429 (emphasis added)though a close call, the Cdwoncludes that he has.
Accordingly, ANDREAS STIHL’s Motion to Dismisg02] is denied without prejudice. Rush’s
Motion for Discovery [121] is granted. Hdllbe allowed to depose Raphael Strzelczyk and

Jacob Brandspigel—the only disevy he specifically requestéd.

" That said, the parties witleed to address whether axgivity matters. Although ANDREAS
STIHL has argued that non-exclusive agreemeatsot create personal jurisdiction, it has not
addressed whether exclusive agreements danalRosh presses without offering authority.
There are at least some cases suggestinghehaistinction mattersot. For example, in
Seiferth the court did not distinguidhetween the two. 472 F.3d at 286p also New World
Int’l, Inc. v. Ford Glob. Techs., LL359 F.3d 1032, 1038 (Fed. Cir. 2017) (“To be sure, the
mere existence of an exclusive license doesmgport a finding of specific jurisdiction.”). If
discovery suggests that the agreement was exclubam® the parties muatidress this question.

8 Rush has already deposed STIHL, Inc.’s deciadacob Brandspigel, bitiis not clear from

the parties’ arguments or the regavhether he was deposed widispect to the agency and alter-
ego theories related to ANDREAS STIHL. &,ghen additional discovery on the same issues
would not be warranted. If the parties canagtee whether ardditional deposition is

warranted, ANDREAS STIHL and/or STIHL, Inanay file a motion for a protective order.
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V. Conclusion
The Court has considered all argumeritsose not addressed would not change the

outcome. For the reasons stated, the Qoles on the pending motions as follows:

ANDREAS STIHL'’s motion to dismiss [102]DENIED without prejudice;

- The German Defendants’ motion to dismiss [10@RANTED;

- Defendants’ motion to ay discovery [107]:DENIED as moot;

- Rush’s motion for discovery [121]GRANTED;

- Rush’s motion for discovery [124[GRANTED IN PART (as to ANDREAS STIHL),
DENIED IN PART (as to STIHL InternationaBTIHL Holding, and STIHL AG);

- Rush’s motion for leave tiile a sur-reply [139]:DENIED;

- Rush’s motion to file documennder restrictedtatus [130]:DENIED as moot;

- Rush’s motion to file documennder restrictedtatus [132]:DENIED as moot;

- Rush’s motion to file documenmnder restrictegdtatus [134]:GRANTED; and

Rush’s motion to file documenider restrictedtatus [141]:GRANTED.

Finally, Rush is given 60 days to conduct tequested discovery. ANDREAS STIHL will have
30 days from that date, or the date of receifihe last deposition transcript (whichever is
sooner), to refile its motioto dismiss if appropriate.

SO ORDERED AND ADJUDGED this the 17th day of March, 2020.

4 Daniel P. Jordan Il
CHIEF UNITED STATESDISTRICT JUDGE
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