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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

ANDREW DOE PLAINTIFF
V. CIVIL ACTION NO. 3:18 -cv-138DPJ-FKB
STATE OF MISSISSIPPI; THE

UNIVERSITY OF MISSISSIPPI; STATE

INSTITUTIONS OF HIGHER LEARNING

(“IHL"), ET AL. DEFENDANT

ORDER

This case is before the Court on three motions:-Rarty Jonathan Masterdstgotion to
Quash Subpoena [85], Plaintiff Andrew Doe’s Motion to Quash Subpoena [89 Mwiibn to
Strike [93]filed by DefendantsHaving considered each motion and its briefing, the Court finds
as follows.

Plaintiff Andrew Doe was a student at theiwgmsity of Mississippi. Theuniversity
suspended him after an investigation and administrative hearing determined thaitsleauedly
assaulted another student, Bethany Roe, on or about December.D@@ténies that he sexually
assaulted Roe, contdnd that the sexual encounter at issue was consensual. Doe challenges the
legality of the university’s investigation and disciplinary procedures thaltesl in his suspension.

OnMay 1, 2019, Defendants served a subpaarRoe’s attorney, Jonathan Masters. [81]
at 2 Masters represented Roe in relation to a potential civil dgiamnst Doestemming from the
underlyingincidert. Doe and Roe reached a confidential settlement agreement with repard to
potential claim.The subpoea request all correspondence between Masters and @oBoe’s
“agents or representatives” and between Masters and the local districtyattelating to Roe’s
allegations that Doe “violated any sexual misconduct policies at the Univefrsvississippi,

unlawfully sexually assaulted or committed a sexual battery against hegnmomitted any
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intentional tort against her.” [81] at 4. The subpoena also requests all agreemeetsheiteeen
Doe and Roe related to Roe’s allegatidds.

According to Masters, he posses$ies settlement agreement and fourteen emails and
letters that were exchanged with Doe’s previous attorney. [86] at 8. He contendsdladtthem
“touch on and address details which culminated in the settlement and relessmeadrwhich
includes the confidentiality clausdd.

Addressing first Masters’s Motion to Quash [86], Masters contends that the subpoena
requests documents that are protected by either the atidreetyprivilege or the work produc
doctrine.He also contends that there are less obtruk¢s burdensonmaeans for Defendants to
obtain the documents they seek.

However, each of the fifteen documents at issue has already been sharedeny Widst
a third party, AndrewDoe or his attorneyAs such, none of them aprotected by thattorney-
client privilege.SeeYETI Coolers, LLC v. RTIC Coolers, LLCivil Action No. A-15-CV-597-

RP, 2016 WL 8677303, at *2 (W.D. Tex. Dec. 30, 2016)(“Generally, a party waives attorney
client privilege when it voluntarilgdiscloses privileged communications to a third party, including

an adversary in litigation.”). Similarly, none of the fifteen documents at issymatected by the

work product doctrine. Correspondence with opposing counsel is not protected work product, nor
is the text of a settlement agreement betwbenwopotential litigants Additionally, the Gurt

finds that theequest forlte subject documenis neither overly burdensome nor overly obtrusive.
Accordingly, Masters’s Motion to Quash [85] is denied.

Doe has also filed a Motion to Quash [E#fendantssubpoendo Magers Defendants
have filed a Motion to Strike [93] Doe’s motion, contending tha@s filed untimelyThe Court

held a telephonic discovery conference regarding this dispute onlK&019,during which



Doe’s counsel advisddefendants thaheywould be filing a motion to quasf®3] at 2.Doe filed

his motiontwo and a half weeks lateAlthough a party must usually file a motion to quash prior
to the subpoena’'sleadline to respond, the Court finds thiaider the present circumstances,
Defendants’ Motion to Strike [93] should be denied.

In addition to the arguments raised by Masters in his motion to quash, Doe contends that
the documents sought are outside the scope of discovery. He argues that Defeunlpodsias
requestslocuments that aierelevant because they were created after the events described in the
complaint. He also contends that the confidential nature of settlement discussidnbiea
confidentiality provision of the settlement agreement itself, precheldocumentgdroduction.

Fed. R. Civ. P. 26 defines the scope of discovery. It states as follows:
(1) Scope in General. Unless otherwise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any noegeiil
matter that is relevant to any party's claim or defense and proportional to the needs
of the case, considering the importance of iftseies at stake in the action, the
amount in controversy, the parties’ relative access to relevant information, the
parties’ resources, the importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovemeight its likely
benefit. Information within this scope of discovery need not be admissible in
evidence to be discoverable.
Fed. R. Civ. P. 26(b)(1Y.he subpoena requests documents that are within the scope of discovery.
Although theywerecreated aftethe events described in the complathe documentselate to
the underlying incident at issue in this case and whether Doe violated the uris/@dlities.

Specifically, thg addressor relateo, Roe’s allegation that Doe sexually assaulted her@bout

December 2, 2016. The documents were created by agents of a party, Andrew Dae, and



important witness in this litigation, Bethany Rb&he documents are relevant, for the purposes
of discovery, to both Doe’s claims and Defendants’ defenses.

Do€es suit concerns Defendantshvestigation of Bethany Roe’s claimgfter the
investigation, Doe entered into a settlement agreement withddaerning her allegations against
him and resolving any civil claim she may have.hsctording to Defendant$|t]he settlement
agreement apparently contains a confidentiality clause and-disgaragement clause preventing
Roe from discussing her allegations.” [97] atriLhis rebuttal, Doe does not deny ttgee[99].

If a contract binding Roe’s comments or testimony about Doe and/or the incideg} thais
information is relevant. “Although parties have the freedom to contract, courtscarestlly

police the circumstances under which legitimate areas of public concern are corjEeatexk]

should not beble to buy the silence of withesses with a settlement agreement when the facts of
one controversy are relevant to anothbtendoza v. Old Republic Ins. GdNo. 1617743, 2017

WL 636069, at *5 (E.D. La. Feb. 16, 2017)(quotiith Underwriting LTD v. Jesuit High School

of New OrleansNo. 06-4350, 2008 WL 4190991, at *7-8 (E.D. La. Aug. 27, 2@D@yations in
original)).

“[D]iscovery of confidential settlement agreements is generally available amder
appropriate protective ordéiSt. Bernard Par. v. Lafarge N. Am., In@14 F.3d 969, 975 (5th Cir.
2019)(citingCleveland Const. Inc. v. Whitehouse Hotel Ltd. P’s@ipil Action No. 01-2666,
2004 WL 385052, at *1-2 (E.D. La. Feb. 25, 2Q00Moreover, other norprivileged emails and
other documentsonnected to a settlement agreement may also be discovehbleldza2017

WL 636069, at *5 (citingAMA Discount, Inc. v. Seneca Specialty Insurance Bo. 152845,

1 Doe’s Amended Complaint mentions Roe more than 100 tie9]. Not onlydoes the Amended Complaint
address the December 2016 sexual encounter between Doe and Roe in detai§ddegaibes Roe’s
participation in the University’s investigation and administratiearing process that is the subject of Doe’s claims.
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2016 WL 3186493 at *2 (E.D. La. June 8, 2016jllins v. Coastline Constr. IncNo. 9216,
1992 WL 125328, at *3 (E.D. La. May 25, 1992)).

Doe’s Motion to Quash [89] is denied. The documents requested by the subpoena are
within the scopef discovery and aneot privileged The Court, therefore, finds that the settlement
agreement should be produced to Deéamig,as should the communications between Masters and
Doe’s atorney. However, in order to limit disclosure of the settlement agreement and
correspondence only to necessary parties, the Court ordetbeli@ie produced subject to the
Agreed Protective Order [10HIready in placeAs provided in Paragraph 1 of the wked
Protective Order, the documents produced by Masters shostdmeedas “Confidential,” and
the use and disclosure of all documesdsstamped wilbe subjecto the terms and provisions of
the Agreed Protective Orde3eg101].

The Court sets a deadline $éptember 27, 2019, for Masters to produce the documents
requested in the subpoena in a manner consistent with the terms of this Order.

SO ORDEHED, this the 19tllay ofSeptember2019.

/s/ F. Keith Ball
UNITED STATES MAGISTRATE JUDGE




