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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

BESSIE MOORE PLAINTIFF
V. CAUSE NO. 3:18-CV-817-CWR-FKB
JACKSON PUBLIC SCHOOL DISTRICT DEFENDANTS

BENJAMIN G. TORREY, ||
ORDER

Before the Couris Jackson Public School Distrist(JFS) Motion for Summary Judgment
Docket No. 19. For the following reasons, the Motion is granted in part and denied in part.
l. Background

Bessie Moore has been a librarian a 3ihce August 8, 200@n August 7, 20175he
filed a chargeof discrimination and retaliation againstSJRith the U.S. Equal Employment
Opportunity Commissio(EEOC) In thecharge Moore alleged thaifter filing a chargeagainst
JPSwith the EEOCfour years prior, J® removed her from heftest coordinator dutiésand
transferred her to a different school despite her 15 years of employment at alpoar She
contended that these actions were discriminatory on the basis of her sex and ag# as
retaliatorygiven herprior EEOCchage.

Moore saysthe mistreatment continued at the new schaddiis ledherto file a seond
chargewith the EEOCon November 30, 2017, alleging only retaliation. She claimedJiat
subjected her tharassment since September 7, 2017. Specifically,

On numerous occasions, | have been reprimanded in the presence of others,

assigned specific seating in a meeting, micromanaged in assigned tasks, and denied

the opportunity to speak in open discussions. Additionally, projects that | am
involved are not facilitated. The principal directed me to perform other téacher
responsibilities regarding the [Accelerated Reader] program because they did not

have time to do them. | was reprimanded for missing an afternoon function. The
behavior that | was subjecteddeeatly impacted my physical and mental health.
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As a result, | was forced to take Family Medical Leave. | believe | am being treated

in this manner as a result of an EEOC complaint {2@B702295) that | filed

recently.

DocketNo. 1-1.

On October 302017, JB authorized Moores FMLA request. Her leavtechnically began
on October 6, 2017, with an expected end date of January 26, 2018. Moore, haxasabgent
from work since September 17, 2017, according tosIR®ordsDocket No. 194.

Moore returned to work on February 8, 2018, after her leave was extendedrduscioool
districts closure. Docket No. 19 at 3.Moore alleges that during her leave, the principal
Defendant Benjamin G. Torrey,-Hdiscarded her furniture and other belongings in her work area.
She says thaforrey arranged a meeting in the library with her and the assistant prirasipal
February 8, 2018ywhere he‘boasted that he had rearranged the library; and dared [Moore] to
rearange anything.Moore notesn her complainthat Torreyalso changed the locks on one of
the entry doors in the library amstdiggested that hmoved a pencil sharpener back to its former
location after Moore had moved it.

On February 9, 2018, Moore contends ff@atrey and anassistant principal followed her
through the building antpeered out the winddwo look at her while she made a call at her car.
Moore says that her husband came to the school to collect her personal belonginggburethat
“refused to speak with him, or return any of [her] items; and went in to his office and closed the
door.”

Mooretook several actions in regard to her propéty.the night of February 8, 2018, she
emailed Gary Hannahwho Moore described d®orreys “supervsor/[d]ivision leader —to tell
him thatTorrey disposed of her personal belongings and to ask for assistance in getting them

returned. Docket No. 28. That same night, she forwarded her email to Hannah to the EEOC
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claiming that thé principal continue$o harass me and create a hostile environthBuaicket No.
22-12. In her email to the EEO®@looreasked if shashould ‘amend the charge. . . to include these
recent incidencesopr if she would need to file an additional charge. The following day, the EEOC
informed Moore that it had updated her filé teflect the alleged retaliatory actidrend provided

that it was“not necessary to amend [her] charge as the initial basis filed is retdlidtio@n
February 13, 2018vioore filed a report with JPS Canpus Enforcement seekirig assistance
with getting her belongings. Docket No.-920n February 14, 2018, she filed a lawsuit in the
Hinds County Justice Court claiming thadrrey had harassed her and disposed of her personal
belongings. Docket No. 19-7.

Moore’s belongings had yet to be returned when her lawsuit in the Justice Court was
dismissed on May 1, 2018. That same day she filed an appeal to the Count{pGcket No.19-

10. On May 9, 2018, the appeal and claims agdiostey were dismissedwithout prejudice by
Hinds County Court Judge Larita Cooper-Stokes. Docket No. 19-12.

On May 4, 2018, JPSlegal counsel seMoorealetternoting that Moore testified at the
Justice Court hearing on May 1, 2018, about two missing personal itédekabrown table and
black office chaif. In the letter, JPS claimed thaforrey searched the school following the
testimony, located the two itespand determined they were hers. JPS then stated|ihp,are
returning these two items to ydwand informed Moore to contatorreywhen she was ready to
pick them up.

Moorealsofiled a separate complaint against JPS in the Justice Court, claiRrfsgled
to compensate her for time worked during the 2RQ¥8 school yeain accordance with her
employment contraand JPS benefits policyDocket No. 1913; see alsdocket No. 1917 at

3. The Justice Court dismissed the complaint on August 14, 2018, and Moore appealed it the same
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dayto the County CourfThe trial for the appeal was held before Judge CeSgakes on April 9,
2019. After significant testimony and review of Mo@&mployment contract and JPS pglic
Judge Cooper Stokes erdd judgment in Moore favor and an award of $284an order entered
on June 3, 2019. Docket No. 19-16.

As to Moorés EEOCchargesthe EEOC dismissed the August 7, 20dt¥grgeon March
30, 2018, and issued Mooreaight-to-sueletterthat same day. DocketdN198. TheNovember
30, 2017 chargewas dismissed on August 27, 2018, andritjet-to-sue was provided to Moore
the same dayDocket No. 12. In both, the EEOC provided the following reasoning for its
dismissal:

The EEOC issues the following determination: Based upon its investigation, the

EEOC is unable to conclude that the information obtained establishesonslafi

the statutes. This does not certify that the respondent is in compliance with the

statutes. No finding is made as to any other isthagsnight be construed as having

been raised by this charge.

Docket Nos. 1-2, 19-8.

Moore brought this actiopro seon November 21, 2018, alleging retaliation in violation
of Title VII of the Civil Rights Act of 1964ndMississippiCode § 9717-43! She seeks damages
for “the loss of enjoyment, utility and functionality of personal and welkted supplies and
equipment” and the value of loss time from work due to emotional distress and continuous
harassment, medical expenses, time and resouxpesded on legal proceeding$loore also
seeks injunctive relief in the form of an ordamhibiting JPS“from condoning workplace
aggression and hostilities against [Moore] through its officers.”

JPSnow moves for summary judgment. It argues that aaynsd stemming from Moote

August 7, 2017, complaint are tiAbarred that Moore has failed to allege a prima facie case of

! The MississippistatuteMoore provided in her complaiappears to be a criminal statute that is not caiptéz
here. However, the Court will not take up this &siti this time since it has not been raised byejtlarty

4
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retaliation under Title Vilandthat Moores damages claims are barred by the doctrines of res
judicata and collateral estoppel.
. Legal Standard

Summary judgment is appropriate when “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter’¢iddwR. Civ. P.
56(a). A dispute is genuine “if the evidence supporting its resolution in édtoe party opposing
summary judgment, together with any inferences in such party’s favor that tleeeyiallows,
would be sufficient to support a verdict in favor of that pai$t.”Amant v. Bengi806 F.2d 1294,
1297 (5th @. 1987) (citation omitted). A fact is material if it is one that might affect the outcome
of the suit under the governing lasnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

A party seeking to avoid summary judgment must identify admissible evidence in the
record showing a fact dispute. Fed. R. Civ. P. 56(c)(1). That evidence may include “depaositions
. . affidavits or declarations, . . . or other materidid."When evaluating a motion for summary
judgment, a court refrains from making ditality determinations andiews the evidence in the
light favorable to the nemovant.Strong v. Dep’t of Army414 F. Supp. 2d 625, 628 (S.D. Miss.
2005).

IIl.  Discussion

Each of Moore’s claimsvill be considered in turn

A. TitleVII Discrimination and Retaliation Claimsfrom August 7, 2017

JPS seeks summary judgment on the discrimination and retaliation claims based on
Moore’sAugust 7, 2017, EEOC charge of discriminatibtoore howevergcontends that the only

EEOCchargebefore the Court is the one filed on November 30, 2017.
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Mooreis correct. Hecomplaintin this actiornonly pleadslaims relating to the November
30, 2017, EEOCharge Coleman v. United State812 F.3d 824, 828 (5th Cir. 2019incethe
alleged claimdor which JPS seeks summary judgment werat ‘raised in the complaifitthey
are ‘nhot properly before the courtCutrera v. Bd. of Sups of Louisiana State Univ429 F.3d
108, 113 (5th Cir. 2005).

B. Title VII Retaliation Claimsfrom November 30, 2017

“To state a claim for retaliation under Title VII, a plaintiff must show that (1) Esjlaeged
in conduct protected by Title VII; (2) [s]he suffered a materially adversemactnd (3) a causal
connection exists between the protected activity and the adverse aCtmndl v. Brennan853
F.3d 763, 76667 (5th Cir. 2017) (quotations and citations omittetlS contendsthat no
materiallyadverse action occurred.

In retaliation cases, materiallyadverse actiors an action which “might have dissuaded
areasonable worker from making or supporting a charge of discrimifaiarlington N. & Santa
Fe Ry. Co. v. Whit&48 U.S. 53, 68 (200§itations and quotations omittedJhe antiretaliation
provision protects an individual not from all retaliationt fsom retaliation that produces an injury
or harm.”ld. at 67.“Trivial harms,” such aspetty slights, minor annoyances, and simple lack of
good mannersdo not rise to the level of emmateriallyadverseaction.ld. at 68.

In both her complaint and evidence provided by both pamie®re points to several
actions she contends arateriallyadverse: (1) being reprimanded in the presence of others; (2)
being assigned “specific seating in a meeting”; (3) bamgromanagedn assigned tks; (4)
being denied “the opportunity to speak in open discussions”; (5) JPS not facilitating progects s
was involved in; (6) being directed to “perform other teacher’'s responsibi@geding the

[Accelerated Reader] program because they did na tiane to do thei (7) JPS removing her
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furniture from her work area and refusing to return the furniture for several morgpgede
requests; (8) havingther belongings in her work area discarded;T@&Yyey and an assistant
principalfollowing her thraugh theschoolbuilding and‘peefing] out the window as she made a
call outside (10) Torrey changing the locks on one of the entry doors in the library; and (11)
someone moving a pencil sharpener back to its former location after Moore had thoved i

The majority of Moore’s claims cannot be considerstaterially adverseactions.
“[A]llegations of unpleasant work meetings, verbal reprimands, improper work regaest
unfair treatment do not constitlitmaterially adversactionsKing v. Louisiana294 F. Appx 77,
85 (5th Cir. 2008)Neither do allegations of micromanagisgeEarle v. Aramark Corp.247 F.
App'x 519, 524 (5th Cir2007, having personal items taken from one’s desdeStewart v.
Mississippi Transp. Conmim 586 F.3d 321, 332 (5th Cir. 2008aving the locks on one’s office
door changedd., or being “watched more closely than other employe€site v. FMC Techs.
Inc., 216 F. App’x 401, 404, 407 (5th Cir. 2007)

JPS, however, fails to cite to any cases whbeeetheft of an employees’ furniture or
similarly valued propertyvas not materiall\adverseThe Fifth Circuit has previously held that
“having tools stolen . . . without more, do[es] not constitute [an] ultimate employmesiodsci
and therefore [is] nahe required adverse employment actiorffjdttern v. Eastman Kodak Go.
104 F.3d 702, 707 (5th Cir. 1997). “But the Supreme CouBuiington Northernspecifically
abrogated the reasoning in . Mattern holding that the application of Title VH retaliation
provision is not limited to a narrow definition of &adverse employment actiothat includes
only actions affecting the terms, conditions or status of employméaivkins v. AnheusdBusch,

Inc., 517 F.3d 321, 346 (6th Cir. 2008) (citiBgrlington, 548 U.S. at 68).
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JPS has the burden of proving that itestitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a)While it has met that burden as to the majority of Moore’s allegations)akfailed
to meet that burden as to Moore’s claim of retaliation due to the removal of asdlitef return
her furniture.

C. Damages Claims

JPSthenargues that Moore’s damages claims are barred under the doctrines of res judicata
and collateral estoppeRegarding Moore’s requested damages relating to Torrey’s alleged theft
of Moore’s property, JPS cites to Moore’s Justice Court lawsuit againstyTarhich was
eventuallydismissed without prejudidey the County Court. As to Moore’s claims for damages
due to“the value of loss time from work due to emotional distress and continuous harassment,
JPS points to Moote Justice Court action claiming breach of contract, for which the County Court
awarded her $284 on appeal.

“To determine the preclusive effeaf a state court judgment in a federal action, federal
courts must apply the law of the state from which the judgment emeRjadk v. N. Panola Sch.
Dist., 461 F.3d 584, 588 (5th Cir. 200@jtation and quotations omitted)nder Mississipps res
judicata doctring“[a] final judgment on the merits of an action precludes the parties and their
privies from relitigating claims that were or could have been raised in tham.adkobinson v.
Hosemann918 So. 2d 668, 671 (Miss. 2005).

“For the bar ofes judicata to apply in Mississippi there are four identities which must be
present: (1) identity of the subject matter of the action; (2) identity of tieecaf action; (3)
identity of the parties to the cause of action; and (4) identity of the qoalityaracter of a person
against whom the claim is matiédarrison v. ChandleiSampson Ins., Inc891 So. 2d 224, 232

(Miss. 2005)(citation omitted).”[T] he absence of any one of the elements is fatal to the defense
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of res judicatd.ld. “The burden oproving res judicata as a defense is on the defeficdamierson
v. LaVere 895 So. 2d 828, 832 (Miss. 2004).

As to collateral estoppel, the Mississippi Supreme Court has held:

The doctrine of collateral estoppel is used to preclude paftas relitigating the

specific issues actually litigated, determined by, and essential to the judgnaen

former action, even though a different cause of action is the subject of the

subsequent actidnThe parties do not have to be the exact parties that litigated the

former action; instead, if the nonparty can prove that he was in privity with the
parties in the former action, then collateral estoppel may be applied. &oparty

to be considered in privity, the nonparty must“leennected with [the former

action] in their interests [and be] affected by the judgment with referencertesnt

involved in the action, as if they were partieSven if the nonparty is considered

to be in privity, the issues must tine specific issues actually litigatéd.

Baker & McKenzie, LLP v. Evand23 So. 3d 387401-02 (Miss. 2013)(citations omitted).
“Where the elements of estoppel have been satisfied, thésdaguiry is notwhether the cours
order was erroneous, but only that it was the final judgment afabe” State ex rel. Moore v.
Molpus 578 So. 2d 624, 642 (Miss. 199tjtation omitted)

1.  Prior Suit Against Torrey

As to Moore’s action against Torrey, the doctrines of res judicata and collatergeds
do not apply.

Generally, when a suih Justce Courtis decided on the merits, “it shall be a bar to a
recovery for the same cause of action or setoff in any other suit.” Miss.ACwd& 11-9-137.
However sincean “appeal actually consists of a trial de notbégjustice court judgmerihat was
appealeds no longer considered final for the purposes of res judicata or collateqgbelsEmith
v. Malouf 597 So. 2d 1299, 1302 (Miss. 19929 also Manning v. Westover Apartments, ,LLC
No. 3:12CV-73-DPJFKB, 2012 WL 28577, at *3 (S.D. Miss. Jan. 5, 2012) (applying Mississippi

law). Upon Moore’s direct appeal of the Justice Court decisionJukgce Courfudgment lost
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preclusive effecsince such appeals are conducted de reeevliiss. CodeAnn. 88 1151-91; 11
51-81.
The County Court’s judgment also lacks preclusive effecause it wasntered‘'without

prejudice.”™[D]ismissal without prejudice is not an adjudication on the merits, and treraes
judicata does not applyHotboxxx, LLC v. City of Gulfpartl54 So. 3d 21, 25 (Miss. 2015)
(citations omitted).

2. Prior Suit Against JPS

The same conclusion hol@s to Moore’s prior breach of contract suit against IS,
time because the “the identity of the cause of actieniot satisfied.

“In order for res judicata . . to take effect, the litigation must involve the same claim
premised upon the same body of operative fact as was previously adjudiclaeson, 891 So.
2d at 234. “[W]hen a case involves several different legal theathah apply to one claim . . .
[the Mississippi Supreme Court] has looked past the legal bases asserted and relied ther
factual and transactional relationship between the original action angbbegsient actionld.

In her prior suit, Moorsough pay for (1) days she actually worked during the 2PQ¥8
school year and (2) sick and personal days she believed she was due under her employment
contract asa full-time employeé&.Docket No. 1918 at 9. Mooreestified that she wasot asking
to be compensated for the ddgke]did not work? 1d.

Here,in contrastMoore seekscompensation fothe daysshe alleges she wassable to
work due toJPSsalleged retaliatory condudihe”factual and transactional relationshiggtween
these two actions are different. In the first, the cause of action focused on $/em@oyment

contract with JPS and wheth#?Ss calculation of her pay was appropriate under the contract and

its bendits policy. In the present mattethe facts focus almost exclusively on the alleged

10
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retaliatory conduct, which was nevaactually litigated at Moorés appeal before the County
Court. Baker & McKenzie, LLP123 So. 3dat 402. Here, the calculation of Mw€e€s pay and
benefits will be relevarinly insofar as an input to calculate any compensatory damages she may
be awarded.

Accordingly, res judicata and collateral estoppel are not available.
V.  Conclusion

JPSs motion is granted in part and denied in part.

SO ORDERED, this the 1¢h day ofMay, 2020.

s/ Carlton W. Reeves
UNITED STATES DISTRICT JUDGE
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