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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

DIPA BHATTARAI AND TYLER BARKER PLAINTIFFS
V. CIVIL ACTION NO. 3:19-CV-560-DPJ-FKB
LYNN FITCH, in her official capacity as DEFENDANTS
Attorney General for # State of Mississippi,
ET AL

ORDER

Plaintiffs Dipa Bhattarai and Tyler Barkbave challenged Msissippi’'s cosmetology-
licensing system, claiming it is unconstitution&lefendant Sharon Clark, Executive Director of
the Mississippi State Board of Cosmetology, abksCourt to dismisser has a defendant on
standing and immunity grounds. For the followmegsons, Clark’s Motion to Dismiss [11] is
granted.

l. Background

Plaintiffs are engaged in the business @epw threading, a “préice that involves the
removal of facial hair, mostommonly around the eyebrows, baging a single strand of cotton
thread . . . to lift unwated hair from its follite.” Compl. [1] 1 6. Bhattarai owns eyebrow-
threading businesses with her brotheColumbus and Starkville, Mississipad. § 47. Barker,
on the other hand, “is a young ent@peur who wants to partner with Ms. Bhattarai to start a

threading business in Mississippi[.]d. T 29.

1 Although the Complaint named Jidood in his official capacity as Attorney General, he no
longer holds that office. Und&ederal Rule of Civil Procede 25(d), “[a]n action does not
abate when a public officer who is a party inodficial capacity . . . ceases to hold office while
the action is pending. The afér’'s successor is automaticadlybstituted as a party.”
Accordingly, the Court substitutes Lynn Fitchhier official capacity as the newly elected
Mississippi Attorney General.
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Neither Bhattarai nor Barker possessesdiatutorily required license to practice
eyebrow threading in Mississippi. So, in Felby2018, an inspector with the Mississippi Board
of Cosmetology (“the Board”) visited Bhattarai’s business.{ 48. The inspector found that
Bhattarai had been threading without a licenssugd citations with adinistrative fines,” and
“demanded that Ms. Bhattarai shut down her busindsls.’She complied and ceased
operations.Id. § 49.

Bhattarai subsequently appliéor an esthetician’s licendw reciprocity based on her
“voluntary beautician certification from private organization in Nepalld. § 50. The Board
denied her applicationd. § 51. Then, both Bhattarai aBdrker applied to sit for the
esthetician-licensing exam, but theaBd denied their applicationsd. 11 59-60, 75-76.

Plaintiffs filed this actionn August 2019 against the Att@ay General of Mississippi,
each individual Board member, and Clark, in diicial capacity, alleging that Mississippi’s
licensing scheme violates their federal and statestitutional rights. Clark filed a motion to
dismiss under Federal Rule of Civil Procedili2¢b)(1) arguing that 8hCourt lacks subject-
matter jurisdiction because “Plaintiffs lack Artidlestanding.” Def.’s Mem. [12] at 2. She also

says Plaintiffs’ “declaratoryral injunctive claims are barred by the Eleventh Amendment as Ms.
Clark lacks the requisite connection to #rgorcement of the challenged statutelsl”at 2—3.
The motion has been fully briefed.
Il. Standard

“A case is properly dismissed for lack of seddjmatter jurisdiction when the court lacks
the statutory or constitutional pewto adjudicate the casellome Builders Ass’n of Miss., Inc.

v. City of Madison143 F.3d 1006, 1010 (5th Cir. 1998) (floote and internal quotation marks

omitted). The party assertingisdiction “bears the burden @iroof for [Rule] 12(b)(1) motion



to dismiss.” King v. U.S. Dep't of Veterans Affairg28 F.3d 410, 413 (5th Cir. 2013) (quoting
Ballew v. Cont'l Airlines, InG.668 F.3d 777, 781 (5th Cir. 2012)]A]t the Rule 12(b)(1) stage,

[the movant] need only ‘allege plausible set of facestablishing jurisdiction.”In re

Benjamin 932 F.3d 293, 295 (5th Cir. 2019) (quotiamily Rehab., Inc. v. AzaB886 F.3d 496,

500 (5th Cir. 2018)).

lll.  Analysis

When a defendant challenges standing aisgsahe Eleventh-Amendment bar, the Court
first addresses standing to determine whethestiable “case orantroversy” exists.

Calderon v. Ashmy$23 U.S. 740, 745 (1998) (citifyV/PBS, Inc. v. Dallgs193 U.S. 215,
230-31 (1990)). “Standing to sue is part ofcbenmon understanding of what it takes to make
a justiciable case” under #cle 11l of the UnitedStates ConstitutionSteel Co. v. Citizens for a
Better Env’t 523 U.S. 83, 102, 118 (1998). And a distdotirt must condua@ “claim-by-claim
analysis of Plaitiffs’ standing.” In re Gee 941 F.3d 153, 170 (5th Cir. 2019).

“To establish Articldll standing, a plaintifimust show (1) an ‘injry in fact,” (2) a
sufficient ‘causal connection between the injand the conduct comphed of,” and (3) a
‘likel[ihood]’ that the injury ‘will beredressed by a favorable decisionSusan B. Anthony List
v. Driehaus 573 U.S. 149, 157-58 (2014) (quotingjan v. Defenders of Wildlif&04 U.S. 555,
560-61 (1992)). Here, the partiesplite the latter twelements, which gengly “overlap and
are often considered in tandenMcLemore v. Hosemand14 F. Supp. 3d 876, 883 (S.D. Miss.
2019).

As an initial point, it is not enough to shovattihe disputed statutaused, or will cause,
injury; the plaintiff must show causationdredressability as to each defendadkpalobi v.

Foster, 244 F.3d 405, 426 (5th Cir. 200En(bang. To establish causah, the injury must be



“fairly traceable” to that defendanBennett v. Speab20 U.S. 154, 167 (1997&¢e also League
of United Latin Am. Citizens, Dist. 19 v. City of Boe®9 F.3d 421, 431 (5th Cir. 2011).
Thus, a plaintiff may not “sue a state officivho is without anpower to enforce the
complained-of statute.Okpalobi 244 F.3d at 426 (citinGritts v. Fisher 224 U.S. 640 (1912);
Muskrat v. United State19 U.S. 346 (1911)).

To establish redressabilitg,plaintiff “need not show #t a favorable decision will
relieve his every injury.”Larson v. Valented56 U.S. 228, 243 n.15 (1982ge also K.P. v.
LeBlang 627 F.3d 115, 123 (5th Cir. 2010) (quotlrayson 456 U.S. at 243 n.15). But there
must be a showing that thefdedant has “power to redress the asserted injuri@ggalobi 244
F.3d at 426.

Here, Bhattarai and Barker argue that “Clark is not powerless to enforce the challenged
statute[s], but rather, is chargeith specific enforcement powersPIs.” Resp. [16] at 10. The
analysis therefore begins by coanimg the statutory provisionsdtiffs challenge to Clark’s
authority under those provisions because fdwired causal connection comes from an
officer’s ‘coercive powertegarding the disputed statuteCampaign for S. Equal. v. Miss.
Dep’t of Human Servsl75 F. Supp. 3d 691, 702 (S.D. Miss. 2016) (emphasis added) (quoting
Okpalobj 244 F.3d at 426). There is no causal conaratihen “a state official . . . is without
any power to enforcthe complained-of statute Okpalobj 244 F.3d at 426 (emphasis added).

In their Complaint, Plaintiffs recount thelrspute with the Board, including the closing
of Bhattarai's business, her failed attempt ttaoba license by reciprocity, and the Board’s
decision to deny Plaintiffs’ requetst sit for the licensing exam&Vhile that history provides a
backdrop for their suit, their @uplaint attackshe “cosmetology licensingegime” as applied to

eyebrow threaders. Compl. [1[191. So, the ultimate claim appgao assert that the state is



violating the United States amdississippi constitutions by maating that commercial eyebrow
threaders hold licenses thaquire allegedlyinnecessary and irrelevant trainirfgeed. 11 101—
134 (describing “cosmetology regimef));, 11 141-59 (listing alleged injurie’).

As relief, they seek a dlaration that “the cosatology licensing regime, its
implementing rules and regulatiqrand the policies and practices of the Mississippi State Board
of Cosmetology are unconstitutional when apptie eyebrow threaders generally and to
Plaintiffs specifically.” Id. at 41,  A. They also seek @junction “prohibiting Defendants
from the enforcing cosmetology licensing regiamal its implementing rules and regulations
against eyebrow threaders generally agdinst Plaintiffs specifically.’ld.  B.

Clark has no legal authorityith respect to the challead regime and no ability to
effectuate the relief Plaintiffs seek. Starting with the licensing requirements, Mississippi law
defines cosmetology and esthetissincluding eyebrow threadj. Miss. Code Ann. § 73-7-2.
So, by statute, persons engaging in eyelitmeading must possess a valid Mississippi
cosmetology or esthetician’s licende. 8§ 73-7-2(a)(iv) and (d)(ii).As for the declaratory and
injunctive relief Plaintiffs seekkom the “implementing rules arrégulations,” Compl. [1] at 41,
11 A, B, the Board—not its Executive Director—Itlas statutory “authorityo make reasonable
rules and regulations,” Miss. Codan. § 73-7-7(1). The sametisie for decisions regarding
eligibility to sit for the licensing examination®y statute, “[tjheboard shall admit to

examination for an esthetician’s license angspa who has made apgioon to the board in

2 Specifically, Plaintiffs reference Mississipgpode sections 73-7-9equiring licensing); 73-7-
18 (providing requirements for estitian’s license); 73-12 (authorizing Boarto contract for
exam testing); 73-7-7, 73-7-27, and 737 {establishing enfoement and discipline
procedures); and 30 Mississippi Administra Code Part 2101 Res 1.8, 8.5 (establishing
enforcement and discipline procedures); 2.83 {ptoviding requiremas for esthetician’s
license); and 5.18 (establishing mifer completing required training).
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proper form, has paid the reged fee, and who” meets certain requirements, including
completion of “a course of tnaing in esthetics of not lessath six hundred (600) hours in an
accredited school.ld. § 73-7-18(1).

Finally, as to the enforcement statutiest allow the state to close unlicensed
practitioners and establiskemts, that power too is lbgated to the Boardd. § 73-7-37. Such
non-licensed practice is a misdemaaand “the secretary of thmard, upon the direction of a
majority of the board” has authority to pursuetsa charge in Mississippi Chancery Coud.
8 73-7-37(2). The Executive Director isther a board membeior its secretaryld. § 73-7-1.
And the Board has not delegated any of tispuatied powers to its Executive Direct@ee30
Code Miss. R. Pt. 2101, Rs. 2.1, 8.1.

Thus, the Board—not its Execugi\Director—has the statutoand regulatory authority
over the regime Plaintiffs challengand this is consistent withdhtiffs’ own factual averments.
Aside from conclusory assestis brought collectively againDefendants,” the factual
allegations in Plaintiffs’ Complaint belie theiewfound contention th&lark has authority to
cause the pleaded injuries or redress their grievances.

Starting with Bhattarai, the Complaint agsehat “an inspector with the Mississippi
Board of Cosmetology came to [her] businessand demanded that [she] shut down her
business.” Compl. [1] at  48. Bhattarai tlat@mpted to obtainlecense by reciprocity.
According to Plaintiffs, Bhattarai “applied toetiBoard” for a licensehe “Board denied” her
application; she “requested to speak at a Baagdting, to request thtte Board eliminate or
reduce its regulations”; she eventually mageesentation “to the Bodf; the “Board” allowed
her two minutes to speak; and the “Board umamisly denied Ms. Bhtrai’s request” citing

section 73-7-2.1d. 1 50-57. As for her efforts to sirfilhe examination, tnComplaint reflects



that Clark sent Bhattarai a letter “informing her ttiet Boardhad denied her request” to sit for
the licensure examinationgd. § 60 (emphasis added). Thatde “stated the rationale foie
Board'sdecision.”ld. { 61 (emphasis added). Plaifgtifurther allege that theBbard
Defendantwill not allow Ms. Bhattarai to sit for thesthetician licensure examinations until
she” completes the regulatory requireméntd. I 63 (emphasis added). Thus, according to
Plaintiffs’ own averments, the Board made ttecisions regardinghattarai’s license.

The same is true for BarkeAccording to Plaintiffs, “théBoard, through its counsel, . . .
sent a letter to Mr. Barker informing him thhe Boardhad denied his reqsg to sit for the
esthetician licensure examinationd. § 76 (emphasis added). Thien aver that the Board
explained the decision, relying on the facttBarker had not satisfied the regulatory
requirementsld. § 77. And they conclude that “the &d will not allow Mr. Barker to sit for
the esthetician licensure examinationsilure has completed the 600 hours of approved
training.” 1d. 1 79.

Again, the sole focus is on the Board, whichassistent with Plaiifts’ claims and the
statutory and regulatory regimémey challenge—none of which vest authority in the Executive
Director. Said differently, theris no dispute Plaintiffs laekl the statutory and regulatory
requirements to obtain a licensadeClark has no authority to anathat process or enforce the
current system in any relevant way.

Despite Clark’s apparent lack of authorityeothe statutes andgelations Plaintiffs
dispute, they nevertheless asskdt Clark has other regulatory authority that creates Article 1l

standing. Itis certainly truedhClark has some regulatory aotity, so the Court must examine

3 The Complaint defines “Board Defendants’tlas members of the Board (i.e., not Clark).
Compl. [1] 7 31.



whether that authority is causatielated to “the complained-sfatute” and whether Clark could
redress the alleged injuripsirsuant to that authorityOkpalobj 244 F.3d at 426. As discussed
next, Plaintiffs have shown ne&hcausation nor redressability because they fall outside the
categories of individuals governed the regulations they cite.

To start, the two regulatioaintiffs cite in support atanding as to Clark both fall
under Chapter 8, Part 2101, Title 30, of the Mississippi Administrative Code, governing
cosmetology-related disciplinarym@ administrative actions. Chap 8 has a limited scope; it
“applies to individual students,ugtent instructors, instructongensees, salons, [and] schools
licensed by the Board.” 30 Code Miss. R. Pt. 2R18.1. Plaintiffs are not students, student
instructors, instructors, or licens€e#é\nd though Bhattarai owns an eyebrow-threading
business, it is not a “salon” becaube rules define “salon” as f@ensedestablishment
operated for the purpose of engaging ingletice of cosmetology, or manicuring, or
pedicuring, or esthetics, or allld. at R. 1.2(R) (emphasis addedhattarai does not allege that
her establishment was licensed.

The regulatory language furth@emonstrates the point. r&i, Rule 8.2(A) designates
Clark as an “administrative review agent” over “public complaints.” A “public complaint” is
“[a]lny complaint . . . filed with th&oard by . . . any person charging dicgnsee of the Board
with the commission of any of the offenses found in Rule 8d.’at R. 8.2(A)(1) (emphasis

added). After receiving a publammplaint, the “administrative veew agents” “review [it] to
determine that there is substanjigtification to believe that theccused licenseleas committed

any of the offenses enumeratedd. at R. 8.2(A)(3) (emphasis addedlaintiffs are not subject

4 To qualify as an instructor, the individual musac¢h at a licensed school. 30 Code Miss. R. Pt.
2101, R. 1.2(M).



to this administrative-review pcess because they are not licensees of the Board. Thus, Clark
has no enforcement authorityer them under this rule.

The same is true fahe second regulation Plaintiffge; Rule 8.2(B)(5). That rule
governs Board complaints, which are complaigenerated by a Board agent that typically
derive[] from an inspectioar other Board action.ld. at R. 8.2(B). Under the rule, “[the
Executive Director may execute a Consent Agrearmeiehalf of the Board” with a “licensee”
after the Board finds a violatiorid. Again, Plaintiffs are not licensed, and Bhattarai's business
was not a licenseshlon or school.

Of course, these are not the issues Rftsrdispute—they challenge the licensing
requirements themselves. And while Clark batain regulatory-enfeement authority under
these rules, she did not have “coercive péweer non-licensed eyebrow threaders or non-
licensed eyebrow-threading establishmei@ampaign for S. Equall75 F. Supp. 3d at 701.

Her authority under the rules Plaifgittite therefore fails to estadth causation or redressability
as to the statutes andes Plaintiffs challenge.

Plaintiffs assert two additional arguments $tanding; both lack merit. First, they
contend that Clark “alreadyascaused injury to Plaintiff Bhattarai” because “Ms. Bhattarai
submitted an application to $dr the estheticiandensing examination” and “Clark responded to
Ms. Bhattarai’s application ia letter” denying her applicationPIs.’ Resp. [16] at 7-8. The
letter is not in the record, but it is clear thaai®llacks the statutory oegulatory authority to
decide whether Bhattarai cait for the examinationSee supra Indeed, Plaintiffs pleaded as

much when they described the letter as informing Bhattaraitt@Board had denied her

5 Plaintiffs do not offer this theory with respect to Barker becaissddiial letter was from
“Special Assistant Attorney Genéikgen Walley.” Canpl. [1] T 76.



request to sit for the esthetician’s licensing exai@ompl. [1] § 60 (emphasis added). Absent
coercive authority Clark holds “no powersraaress the injuriealleged” through the
prospective declaratory or injuinee relief Plaintiffs seek Okpalobi 244 F.3d at 429.

Next, Plaintiffs argue tit in 2004, the defendantsAmmstrong v. LunsfordNo. 3:04-CV
-602-BN, did not dispute the Executive Director’s authority to take coercive actions. In that
case, the complaint stated: “MallLuckett is the Executive Dirextof the Board. The Board is
authorized, among other duties, to grant or depplications for licenses, conduct examinations,
and pursue violations of the Mississippi cosniay laws. Miss. Code Ann. 8 73-7-7.” PIs.’
Resp. [16] at Ex. B, § 7. The defendairtsluding the Executive Director at the time,
apparently admitted this averment. But thateobation does little for Platiffs’ cause. First,
subject-matter jurisdiatn cannot be waivedCoury v. Prot 85 F.3d 244, 248 (5th Cir. 1996).
Second, even it could be waived, Plaintifesser explain why Cl&ris bound by Luckett’s
litigation decisions—or those dtiie other defendants—sorhé years ago. Finally, the
paragraph that Plaiiffis cite from theArmstrongcomplaint does not establish that Luckett was a
proper party or that she exercised any authatityerely says Luckett was the “Executive
Director of the Board” and thajtlhe Boardis authorized” to take certain actions. PIs.” Resp.
[16] at Ex. B, 1 7 (emphasis added).

In sum, Plaintiffs failed tehow “that any act of [Clark] lsacaused, will cause, or could
possibly cause any injury to themOkpalobj 244 F.3d at 422. Clark{@owers are triggered if

Plaintiffs obtain a license. UWihthen, any use of the authoritypon which Plaintiffs rely is

® Plaintiffs speculate thait“appears that Defendant Gtaacting on her own, denied Ms.
Bhattarai's application.” PIs.” Bp. [16] at 8. That assertiomfly contradicts the pleaded facts
and Clark’s statutory authoritySeeMiss. Code Ann. § 73-7-18(1)(dBut even if she did, she
still lacks legal authority to redress Plaintiffs’ claims.

10



purely hypothetical and speculativBlaintiffs failed to otherige establish any likelihood that
their alleged injury would be redressed byofable ruling against @tk; under Mississippi
law, she is powerless to impacetprospective relief they seeld. Plaintiffs lack standing to
assert their claims against Cldrk.
IV.  Conclusion

The Court has considered all argumeritsose not addressed would not change the
outcome. For the stated reasdbkark’s Motion to Dismiss [11] is granted. Clark is terminated
as a defendant. The remainjp@rties are insticted to contact Judge Ball's chambers to
schedule a telephonic casedsmagement conference.

SO ORDERED AND ADJUDGED this the 10th day of April, 2020.

¢ Daniel P. Jordan Il
CHIEF UNITED STATES DISTRICT JUDGE

" Because the Court concludes that PlaintéftkIstanding to assert claims against Clark,
Eleventh Amendment immunity need not bd@dsed, though the Couaiternatively agrees
with Clark that she isot a proper party under tikex Parte Youngxception to Eleventh
Amendment immunity for the reasons she stated in her briefs.
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