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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

SAKINAH GREEN

INDIVIDUALLY AND ON BEHALF

OF ALL THE HEIRS AT LAW AND

WRONGFUL DEATH BENEFICIARIES

OF MARIO CLARK, DECEASED PLAINTIFF S

V. CIVIL ACTION NO.: 3: 20CV-107HTW-LRA

CITY OF JACKSON, MISSISSIPPI
AND JOHN DOES 1-10 DEFENDANTS

ORDER ON MOTION TO REMAND

The sole question here to be resolved under the Plaintiff's Motion to Remand is whether
this court has subject matter jurisdiction. The parties herein have polarined \Befendant,
the City of Jackson, Mississippi, stands by its argument that this lawswilyed fromstate
court, is properly situated in this federal forum pursuant to the dictates o28iteS.C. §
13311 Plaintiff disagrees, contending that the thrust of this litigation should be viewed by
the court as pursuing only Mississippi state law claims.

The procedural device which is responsible for this juridical debate is Plaiiiftion
to Remand [doc. no. 3[f persuaded by Plaintiff’'s Motion, this court will evict this lawsuit from

this federal enclave and send it back to state edugte it originated. The Defendant removed it

128 U.S.C. 81331. Federal Question
The district courts shall have original jurisdiction of all ciwtians arising under the Constitution, laws,
or treaties of the United States.
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here urging this court to find that this litigation belongs here because, at ittht®fawsuit
urges a “federal question,” cognizable by §1331.
THE PARTIES
The parties herein are as followshe Plaintiff Sakinah Green is the mother of
Marnasiah Clark, a minor and the only child of Mario Clark, deceased. Sakinah Gregnthis
lawsuit on behalf of herself, individually, and on behalf of all the heirs at law and fulolegith
beneficiaries of Mrio Clark, deceased. The Defendant is the City of Jackson, Mississippi.
Deferdant John Does 1-10 are fictitious. Accordingly, unless their statuses chasgeyiti
will ignore their uncertain presenc®ee Smith v. City of Chattanooga, No. 1:08ev-63, 2009
WL 3762961, at *5 (E.D. Tenn. Nov. 4, 2009) (utiié Complaint is amended to identify
a JohrDoe defendanby his true name'JohnDoeallegations in the complaint are mere
surplusage”)See alsdvurphy v. Amsouth Bank 269 F.Supp.2d 749 (S.D. Miss. 2003
FACTUAL BACKGROUND
This lawsuit stems from an incident that occurred on or about February 14, 2019, at the
home of Sheila Ragland and her son, Mario Clark (hereafter “Clark”), in Jackssss$ippi.
Clark, according to Plaintiff, suffered froparanoid schizophren@nd on the date in question,
appeared to be in the throesanfepisoderelated to his illnessAccording to Plaintifs
Complaint,Clark’s mother called police for assistance in transporting Clark to thé@ddosp
Amended Complaint [doc. no. 1-3 at pp.3-4 ]. The responding officers were witiCttyeof
Jackson Police Departmerilaintiff’'s Complaint alleges that the officers used excessive force
and beat Clark, resulting in serious injuries. Defenddenythese allegations. Whatever
transpired on that fateful day, Clark unfortunately succumbed to his injuries, and gasseon
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PROCEDURAL HISTORY

Plaintiff filed heroriginal Complainin satecourt on February 14, 2020, and an
Amended Complaint on February 17, 2020. On February 20, P@2éndant City of
Jackson filed a Notice of Removal to this federal district court, in acooedaith Title 28
U.S.C. § 1441(&)and 81331, alleging that this federal court has federal questisdiiiion
because this civil action arises under the Constitution, laws, or treaties\dhited States.
On February 27, 2020, Plaintiff filed her motion to Remand this case to statectaioning
that only state claims are asserted against the Defen@ihaa City of Jackson filed its
Response and Memorandum in Opposition to the motion. Plaintiff did not file a. Rk
court heard oral arguments on the motion on July 20, 2020, by video conference.

LEGAL STANDARD

Federal courts are courts lohited jurisdiction, having only the authority endowed by
the Constitution and that conferred by Congreldslimekangasv. Sate Farm Fire & Cas.
Co., 603 F.3d 290, 292 (5tir. 2010). This Court has removal jurisdiction oael case
where it has original jurisdictior28 U.S.C.8§ 1441(a)and it has “original jurisdiction of all
civil actions arising under the Constitution, laws, or treaties of the United .S28d.S.C.
§ 1331. As the removing party, Defendant “bears the burden of showing that federal
jurisdiction exists and that removal was propé&tanguno v. Prudential Prop. & Cas. Ins.

Co., 276 F.3d 720, 723 (5thir. 2002) “Because removal raises significant fedisma

2'§ 1441 — Removal of civil actions

(a) Generally. -Except as otherwise expressly provided by Act of Congress, any civil action brought

in a State court of which the district courts of the United States haveadijgiisdiction, may be
removed by the defendant or defendants, to the distigt of the United States for the district
and division embracing the place where such action is pending.
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concerns, the removal statute is strictly construed and any doubt as to thetyodpr
removal should be resolved in favor of remar@utierrezv. Flores, 543 F.3d 248, 251 (5th
Cir. 2008).

“A federal question e@gts only in those cases in which a wakaded complaint
establishes either that federal law creates the causéanf, ac that the plaintiff's right to
relief necessarily depends on the resolution of a substantial question of faaer&ngh v.
Duane MorrisLLP, 538 F.3d 334, 337-38 (5@ir. 2008).

DISCUSSION AND ANALYSIS

The question before this court is whether this law suit features federabguesti
jurisdiction under Title 28 U.S.C. § 1331. Three documents, all undisputed, and all filed by
the Plaintiff, supply the answer. These three documerldtice of Claim[doc. no. 51];
the Complaint [doc. no. 1-2 ]; anlde Amended Complainidoc. no. 13] filed by the
Plaintiff, all show that Plaintiff potentially has sought the cloak of federal subjaitém
jurisdiction. Plaintiff invoked Title 42 U.S.C. §198%a federal enactmerit all three
documentsas well agesort tathe federalConstitutional rights of the deceased.

To pursuea claim under the Mississippi Tort Claims Act, the aggrieved party must

first file a “ Notice of Claimi 4 which must include, among other thinglse facts and

342 U.S.C. § 1983. Civil action for deprivation of rights.

Every person who, under color of any statute, ordinance, regulation, custom,eyrafisany State or
Territory or the District of Columbia, subjects, or causes to be sabjeay citizen of the United States
or other person within the jurisdiction thereof to the deprivation of any nghviteges, or immunities
secured by the Constitution and laws, shall be liable to the party injuaedaiction at law, suit in equity,
or other proper proceeding for redress, except that in any action brgagtgta judicial officer for an
act or omission taken in such officer’s judicial capaditynctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was unavailable.

* Miss. Code Ann § 11-461(1) provides:
(1) After all procedures within a governmental entity have been exhausted, aag paving a
claim under this chapter shall proceed as he might in any action at law artin egcept that at
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circumstances which brought about the injury, the extent of the injury, the persons involved,
and damages sought. Miss. Code Ann. § 11-:462) (b) (iii).

In the caseub judice, Plaintiff’s Notice of Claim, which preceddterthe filing of
the Complaint in state coystatedhe following

This letter will serve as the official notice of a claim against The City of
Jackson, Mississippi, the Jackson Police DepartmerRpéite Officers
associated with the below mentioned claims, and John Dbdsngémbers of
the Jackson Police Department) in their personal and ¢ffiagacities
pursuant to Miss. Code Ann. § 11-46-42,U.S..C. § 1983 and any other
applicable state dederal statute or constitutional provisiof(snd/or any
applicable state dederal common law causes(s) of action.

Notice of Claim [doc. no. 5-1 p. 1] (emphasis added).

As earlier stated, 81983 is a federal enactment whichs#daas the basis for a
claim, falls under “federal question.” Sé&ehool Bd. Of Parish of Livingston, La. v.
Louisiana Sate Bd. Of Elementary & Secondary Educ., 830 F.2d 563 (5Cir. 1987);Google
Inc. v. Hood, 822 F.3d 212 (5 Cir. 2016);NiGen Biotech, L.L.C. v. Paxton (804 F.3d 389
(5™ Cir. 2015).

Plaintiff's Notice of Claim additionally states, “[tlhe officers dsexcessive force
and violated Mr. Clark’€onstitutional rights.” Id., at p.2. The paragraph labelédypesof
Claims Likely to Be Madand Amount of Money Damages Sought” declares as follows.

SakinahGreen, on behalf of Marnasiéhark, a minor intends to file a lawsuit

in this matter pursuant to Miss Code Ann. 846t11,42 U.S.C. § 1983 and

any other applicable state federal statute or constitutional provison. Ms.

Ragland asserts the following state law claims: . .. Also, MglaRd asserts

the followingfederal claim: (i) 42 U.S.C. § 1983 against the City of Jackson,

Mississippi; the Jackson Police Department; and John D&egriembers of
the Jackson Police Department) in their official capagitie

least ninety (90) days before instituting suit, the person must filaéce mtclaim with the chief
executive officer of the governmental entity.



Notice of Claim [doc. no. 5-1 p. 2] (emphasis added).

Plaintiff’'s Notice of Claimservedto place Defendant City of Jackson on notice of the
type of claimghat would be brougtdgainst it by Plaintiff Unmistakably, this Notice
threatened the City of Jacksaiith the possibility that state and federal claims might be
brought.

When Plaintiff filed her Complaint in state cowhe carried out her threat. In that
Complaint, she included the language regarding 81983 and constitutional dlmdes. the
Section of the Complaint labeled “Parties” Plaintiff asserts thdte'[tjty is subjedio suit
pursuant to the Miss. Code Ann 811-46-11 and 42 U.S.C. § 1988omplaint. [doc. no.
1-2 95]. Paragraph 8 of the Complaint stat§ghe officers used excessive force and
violated Mr. Clark’sConstitutional rights.” Complaint [doc. no. 1-2 18] (emphasis added).

Paragraph 18 of the Complaint states that Defendants proceeded with “reckless
disregard and conscious indifference tottights, safety or welfare of Clark.” ...I'd. at 18
(emphasis addedht paragraph 19 of the Caotaint, Plaintiff alleges that “the act(s) and/or
omission(s) constitute a reckless disregard forifjies and safety of Clark and others. ...”
Id. at 119 (emphasis added). Based on their context, the “rights” referenced in paragraphs 18
and 19 are the same federal and gigtgs initially referenced in paragraph 8.

Three days afteshe had filed the above-discussed Compl&ilaintiff filed an
Amended Complaint. This Amended Complaint, the operative document now before the
court, Plaintiff, for the third time, mentioned 42 U.S.C. § 1983Gadk’s “congitutional
rights” Sheused in paragraphs 5, 8, 18 and 19 of the Amended Compthgmsame
language she had employed in baginal Complaint. As Defendant states wiitief, the

AmendedComplaint is riddled with alleg@mns offederalconstitutional viol&ions.
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This court agrees. Plaintiff's Complaint unhesitatingly calls upfmderal
enactment. The wepleaded complaint rule directs this court to look to the allegations of
Plaintiff’'s well-pleaded complaint to determine if a cause of action preseiederal
question. Davoodi v. Austin Independent School District 755 F.3d 307, 309 {5Cir. 2014);
Medina v. Ramsey Steel Co., 238 F.3d 674, 680 {5Cir. 2001). The face of Plaintiff's
Complaint clearly shows Plaintiff's reliance on a right found in fedexal |

Defendant makes an additional point regarding Plaintiff's cthahthe Cityof
Jacksorhad negligently hired, retained, supervised and controlled its employee<City
of Jackson, relying on the Mississippi Supreme Court cas&tgfof Jackson v. Powell,
contends no such claiexistsagainst a municipality undstate law.City of Jackson v.
Powell, 917 S.2d 58, 74 ((Miss. 2005). Powel |, the Mississippi Supreme Court surmised
that the trial court had held the city liable premised noterattions of the officers accused
of using excessive force, but on the City’s own actions in negligently supervising the
officers. This was an incorrect application of the law, according to the BlgsiSupreme
Court. The Statef Mississippj the Court said, has abrogated parts of its sovereign immunity
pursuant to the Msissippi Tort Claims Ac¢tout still retains immunity for “discretionary”
functions. Id. at 73.

TheMississippi Supreme Court applied Miss. Code Ann. 811-46-9(1)(d) to the facts
of Powell. That statte provides:

(1) A governmental entity and its employees acting within the course and scope of
their employment or duties shall not be liable for any claim:

(d) Based upon the exercise or performance or the faileeiwise or
perform a discretionary function or duty on the part of a governmental entity
or employee thereof, whether or not the discretion be abused,
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Miss. Code Ann. 8146-9(1)(d).
ThePowell Court relied on the tweart test as stated donesv. Miss. Dept. of

Transportation, to determine whether a function is discretionary. Tlsitaralyzed the
applicability of Miss. Code Ann. 811-46-9(1)(d) by determiningvihether the activity in
guestion involved an element of choice or judgmand2) if so, whether that choice or
judgment involved social, economic, or political-policy consideratidoges, 744 So.2d
256, 260 (Miss. 1999)Utilizing the Jones two-parttest and analyzing Miss. Code Ann. §
21-31-2%, which deals with police officersenure ad grounds for discipline, tHeowell
Court concluded that supervising its police officers is a “discretionary”iamof the City.
The Court there stated, “[tjhe manner in which a police department supedigaplines
and regulates its police officers is a discretionary function of the govatrand thus the
city is immune to suit under 811-46-9(1)(dity of Jackson v. Powell at 74.

Although the two-part testvastemporarily abolished by the 2014 caseBrantley v.
City of Horn Lake, 152 S0.3d 1106 (Miss. 2014)was reinstated ik\ilcher v. Lincoln
County Board of Supervisors and City of Brookhaven, Mississippi, 243 So0.3d 177Miss.
2018). InMiss. Dept. of Transportation v. Musgrove, the MississippBSupreme Courstaed

unequivocallythat it overruledBrantley v. City of Horn Lake in Wilcher v. Lincoln County

5§21-31-21. Grounds for discipline
The tenure of everyone holding an office, place, position or employmdat thve provisions dbections 24
31-1 through21-31-27 shall be only during good behavior. Any such person may be removed or gethar
suspended without pay, demoted or reduced in rank, or deprived of vacatioagpgvdr other special
privileges, or any combination thereof, for any of thikofving reasons:

Incompetency, inefficiency, or inattention of duty; dishonestgtemperance, immoral conduct,
insubordination, discourteous treatment of the public or a fellow englayeany other act of omission or
commission tending to injure thelplic service.

Miss. Code Ann. §2B1-21
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Board of Supervisors, thereby reestablishing the public-policy function tes¥Micther, The
Mississippi Supreme Court stated the following:
Because th®&rantley line of cases has not fulfilled its purposeetting our
discretionaryfunction analysis back on traekwe abandon this failed venture.
We find it best to return to our original course of applying the widely recognized
public-policy function test the OriginalMississippiTort Claims Act (MTCA)
test first adopted by this court in 199wnes.®

Wilcher v. Lincoln County Board of Supervisors and City of Brookhaven, 243 So.3d
177, 180 (Miss. 2018).

ThePowell court utilized the twepart test taconclude that supervising police officers
is a discretionary function athusimmunity applies,and a state law claim is not presented.
Therefore, adds Defendant, this cause of acgminst the City of Jackson, Mississigui)
judice, can only present a claim under the federal constitution or laws.

As mentioned earlier ithis Order, the attorneys for the parties appeared before this
court on July 20, 2020, for oral argument. Plaintiff's response to Defendant’s argursent wa
totally unpersuasiveEssentially, all Plaintiff's counsel had to offer in retort was: ignore the
language in the three documents because | do not intend to pursue any federal eldich. H
not address Defendan®Powell argument.

CONCLUSION

For all of the reasons discussed, this court conclBtestiff has asserted federal

jurisdiction on the face of the Complaint with sufficient substance to ceunlfgect matter

jurisdiction on this Court. This Coutbmmensurately deni€daintiff's Motion

6 Jones v. Miss. Dept. of Transportation, 744 So.2d 256, 260 (Miss. 1999).
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to Remanddoc. no. 3]. The parties are instructed to contact the Magisthadgige for
scheduling.
SO ORDERED AND ADJUDGED this 21stday of August, 2020.

s/ HENRY T. WINGATE

UNITED STATES DISTRICT JUDGE
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