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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
WESTERN DIVISION

MIDWEST FEEDERS, INC., PLAINTIFF

V. CIVIL ACTION NO. 5:14cv78-DCB-M TP

THE BANK OF FRANKLIN DEFENDANT
ORDER

THIS MATTER is before the Coudn the Motion to Strike [311] th8upplemental
Report of Craig Landrurfiled by Plaintiff Midwest Feeders (“Midwest”). The motion results
from the supplementation of an expert reporDigfendant Bank of Franklin after the close of
discovery. In the motion, Midwest Feeders asghesBank of Franklin supplemented the expert
report of Craig Landrummafter the discovery deadline and beyond the scope of this Court’s
Order [279] which allowed Bank &franklin until August 12, 2016, talesignate a surrebuttal
expert for the sole purpose @dntradicting or rebutting the exp@pinions of John Barthel.”
Midwest requests that the Court strike thipglemental report or ske the portions which do
not rebut the expert opinions of John BarthelviAg considered the submissions of the parties,
the record in this matter angglicable law, the Court findsahthe motion should be denied.

Facts & Procedural History

Pursuant to the Case Management Ordg}, Midwest’s expertiesignation deadline ran
on April 1, 2016, and Bank of Franklin’s expdesignation deadline ran on May 16, 2016. On

April 1, 2016, Midwest designated two expe@@sthy C. Glassman and Edward B. Cor@es.

! In the parties’ various filings on the matter, the repbissue is referred to asarrebuttal report and as a
supplemental report. The Court will refer to the report as a supplemental report.
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Exhibit [220-1]. On May 16, 2016, Bank of Frdinkdesignated five experts, Paul Carrubba,
Craig Landrum, Annette Herrin, Odean Busby, and Rollie Rex8s&Exhibit [253-3].

Subsequently, on June 16, 2016, Midwest dedagghJohn Barthel as a rebuttal expert.
See Exhibit [220-2]. On that same day, along wiarthel’s report, Midwest served the rebuttal
reports of Cathy C. Glassman and Edward Bd€s. Bank of Franklin moved to strike Barthel
as an expert as he was destgdaafter the expert designatioeadiline. The Court denied that
motion, but granted Bank of Franklin leavdibAugust 12, 2016, to “designate a surrebuttal
expert for the sole purpose @ntradicting or rebutting the exp@pinions of John BarthelZee
Order [279]. The Court did neixtend any other deadlines.

On August 12, 2016, Bank of Franklin senedMidwest Feeders none, but three
supplemental expert reports by previously ldised experts Rollie Rexroth, Odean Busby, and
Craig LandrumSee [294]. Landrum’s supplemental repoebutted not only the opinions of
John Barthel, but also addredgbe rebuttal reports of Catlgy Glassman and Edward B.
Cordes that were served on Barfk-ranklin the same day astBarthel report. Midwest then
filed the current motion to strike [311] thepplemental expert report of Landrum as untimely
and beyond the scope of Ord279]. See also Rebuttal [368]. Bank of Franklin argues that
under Rule 26(e) they are allowed — anceiedl mandated — to supplement Landrum’s report
based on the new information in Glassman’s Rebuttal Report.

Supplemental Report's Timeliness

The Court must determine whether Landrum’s supplemental report was timely. Rule 26
provides that “a party must disclo&ethe other parties the identity any witness it may use at
trial to present” expert témony. Fed. R. Civ. P. 26(a)(2)(A)Jnless otherwise stipulated or

ordered by the court, this dlssure must be accompanieddwritten report — prepared and



signed by the witness — if the wiss is one retained or spdigi@mployed to provide expert
testimony in the case. . .Fed. R. Civ. P. 26(a)(2)(BJ.he report must contain the following:

(i) a complete statement of all opinions thigness will express and the basis and reasons

for them;

(ii) the facts or date considerég the witness in forming them;

(iif) any exhibits that will baused to summarize or support them;

(iv) the witness’s qudications, including a list of lapublications authored in the

previous 10 years;

(v) a list of all other cases in whictiring the previous 4 years, the witness

testified as an expert atal or deposition; and

(vi) a statement of the corapsation to be paid for the study and testimony in the

case.
Fed. R. Civ. P. 26(a)(2)(B)(i)-(viYA party must make these disslares at the times and in the
sequence that the court orders.” Fed. R. Ci26fa)(2)(D). Local Rule 26rovides that a “party
must make full and complete disclosureesuired by Fed. R. Civ. P. 26(a) and L.U.Civ.R.
26(a)(2)(D) no later than the time specifiedhie case management order.” L.U.Civ.R. 26(a)(2).

Additionally, “[t]he parties must supplentethese disclosures wh required under Rule
26(e).” Fed. R. Civ. P. 26(a)(2)(EJA] party is required to suppment its expert disclosures if
the court so orders or if ‘the pg learns that in some material respect the information disclosed
is incomplete or incorrect and if the additional or corrective information has not otherwise been
made known to the other parties durthg discovery process or in writingd'erra Club, Lone
Sar Chapter v. Cedar Point Oil Co. Inc., 73 F.3d 546, 570 n. 42 (5th Cir. 199Gyoting Fed. R.
Civ. P. 26(e)(1)). “[T]he party’'s duty to suppleni@xtends both to information included in the
report and to information given during the expert’'s deposition. Any additions or changes to this
information must be disclosed by the time theypampretrial disclosures under Rule 26(a)(3) are
due.” Fed. R. Civ. P. 26(e)(2). While Rule 26(a)¢Bovides that pretrial disclosures must be

made at least thirty days before trial, it atlts following caveat: “[u}less the court orders

otherwise . . . .” Fed. R.Civ. P. 26(a)(3). Localdr26 provides that a “party is under a duty to



supplement disclosures at appropriatervals under Fed. R.Civ. P. 26(e) andho event later
than the discovery deadline established by the case management order.” L.U.Civ.R. 26(a)(5)
(emphasis added).

The discovery deadline in this case ran on July 15, 284&0rder [41]. The scope of
Order [279] only allowed Bank of Franklin to dgsate an expert to rebdohn Barthel, not to
supplement expert reports for other reastirBank of Franklin wished to supplement
Landrum’s report to reflect any information int@a C. Glassman and Edward B. Cordes’s new
reports served on June 16, 2016, it should liavee so before the end of discovesse
L.U.Civ.R. 26(a)(5)see also Previto v. Ryobi N. Am., Inc., No. 1:08-CV-177-HSO-JMR, 2010
WL 5185070, at *2, 2010 U.S. Dist. LEXIE83421, at *4 (S.D.Miss. Dec. 16, 201CGpoper
Tire & Rubber Co. v. Farese, No. 3:02—CV-SA-JAD, 2008 WL 5104745, at *3—4, 2008 U.S.
Dist. LEXIS 96729, at *10—*11 (N.D.Miss. Nov. 26, 2008). \

Authority to Strike

Midwest requests the Court strike the rnefermation contained within the supplemental
report as not timely and not within scope of @@y 9]. Rule 37 providesIf a party fails to
provide information or identify a witness agjoered by Rule 26(a) de), the party is not
allowed to use that information or witness to supply evidence on a motion, at a hearing, or at
trial, unless the failure was substantially justf@r is harmless.” Fed. R. Civ. P. 37(c)(1). When
determining whether to strike expert testimoegduse of a party's failure to properly and timely
disclose required information, the@t considers the following factors:

(1) the importance of the witnesses’ testimony;

(2) the prejudice to the opposing partyatibwing the witnesses to testify;

(3) the possibility of curing sugbrejudice by a continuance; and



(4) the explanation, if any, for the party'ddee to comply with the discovery order.
SerraClub, 73 F.3d at 572 (citingradley v. United Sates, 866 F.2d 120, 125 (5th Cir.1989));
see also Reliance Ins. Co., 110 F.3d at 257 (citinGeiserman v. MacDonald, 893 F.2d 787, 791
(5th Cir.1990)).

The first factor weighs gjhtly in favor of the Bank ofranklin. The scope of expert
testimony in a case is important and canrofifect the outcomef a case. While the
information in Landrum’s supplemental reporése to contain very little new information
related to the Glassman and Cordes reportseatdty least, the pargepparently believe the
new information is important based on thereat motion and the energy the parties have
devoted to the issue. The factor of importawegghts slightly in in favor of the Bank of
Franklin.

The second factor also weighs in the fapbthe Bank of Franklin; Midwest has not
pointed to any specific prejuditieat it will suffer as a resudif the supplementation. After a
comparison of the primary report and the supplaaieaport, the supplemental report seems to
contain very little new infornteon pertaining to the Glassmand Cordes reports that could
somehow prejudice Midwest. Midwest does pointtbat there is some inherent prejudice in
being force to make adjustments because ofi¢leinformation in the report, but Midwest does
not raise any specific prejudice that it will suffearthermore, a continuance is not necessary to
cure any inherit prejudice Midwest could suffas,the pre-trial conference is approximately
three months away.

The last factor weighs against the Banlkadnklin. Bank of Franklin has offered no
legitimate reason for its delayslonly explanation is that @sman’s Rebuttal report was

submitted “on the same day [Midwest] served Barthel’s repSee’Response [347] at 8. Bank



of Franklin also suggests that it was mandatethe rules to supplemeafter the close of
discovery.ld. at 5. The Court does not find these reasmmspelling. However, the other factors
favor weigh against striking the report.

The balance of the factorbghtly favors not striking Landrum’s supplemental report,
and the portions of the report addressing JohrhBBstopinions were within the scope of Order
[279].

IT IS, THEREFORE, ORDERED and ADJUDGHDBat the Motion to Strike [311] the

Supplemental Report of Craig N. Landrumdiley Plaintiff Midwest Feeders is DENIED.

SO ORDERED this the 18th day of October, 2016.

s/MichaelT. Parker
United States Magistrate Judge




