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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN 3TRICT OF MISSISSIPPI
WESTERN DIVISION

FERNANDO FERNANDEZ-GARCIA, #09245-104 PETITIONER
VERSUS CIVIL ACTION NO. 5:17-cv-61-DCB-MTP
WARDEN “UNKNOWN” BERKEBILE RESPONDENT

MEMORANDUM OPINION AND ORDER

This cause is before the Court, sua spdote;onsideration of dismissal. Petitioner, a
federal inmate housed at the Adams County Correctional Center, Washington, Mississippi, filed
this pro se Petition pursuatot 28 U.S.C. § 2241 on May 12, 2017. The Court entered an Order
[3] on September 25, 2017, directing Petitionelileod response on or before October 17, 2017.
Petitioner was warned that failure to complyfaiture to provide the @urt with a change of
address could result in the dismissal of the instant civil actteeeOrder [3] at 1. Petitioner
did not comply.

When Petitioner did not comply, the Court then entered an Order to Show Cause [5] on
November 2, 2017, directing Petitioner to cdyngn or before November 27, 2017, by providing
additional information concerning his claims. d@ragain, Petitioner was warned that failure to
comply or to provide a change of address couddlteén the dismissal dhe instant civil action.
Order [5] at 2. Petitioner did not comply.

Because Petitioner did not comply with the @sd@, 5] of the Courand did not file a
change of address, out of an abundance of ggutie Court entered a &nd and Final Order to
Show Cause [6] on December 12, 2017. Tieato8d and Final Order to Show Cause [6]

directed Petitioner to respond on or beféaauary 10, 2018, explaining why this civil action

Dockets.Justia.com


https://dockets.justia.com/docket/mississippi/mssdce/5:2017cv00067/95833/
https://docs.justia.com/cases/federal/district-courts/mississippi/mssdce/5:2017cv00067/95833/7/
https://dockets.justia.com/

should not be dismissed for failure to compigtvthe Court’s Orders3] 5]. Additionally, the
Second and Final Order to Show Cause [6] direP&ttioner to comply with the Court’'s Orders
[3, 5] by filing a response prading additional information oar before January 10, 2018.
Petitioner was warned in that Second and Fordler to Show Cause [6] that his “failure to
advise the Court of a changeaufdress or failure to timely complith any Order of the Court
... will result in this cause being dismisseithout prejudice and without further notice to
Petitioner” and this was Petitione final opportunity to complyvith Court’s Orders [3, 5]. See
Order [6] at 2. Petitioner has not complied wita @rders [3, 5, 6] or otherwise contacted the
Court about this case.

This Court has the authority to dismiss an action sua sponte for failure to prosecute and
failure to comply with court orde under Rule 41(b) of the FedEeRules of Civil Procedure and
under its inherent authoritySee Link v. Wabash R,B70 U.S. 626 (1962);arson v. Scoftl57
F.3d 1030 (5th Cir.1998NMcCullough v. Lynaugt835 F.2d 1126 (5th Cir. 1988). The Court’s
authority to dismiss an action for failuregoosecute extends to habeas petitioiee Martinez
v. Johnsonl104 F.3d 769, 772-73 (5th Cir. 1997) (affirgidismissal of habeas petition for
failure to prosecute under Rule 41(b))The Court must be able ttear its calendar of cases
that remain dormant because of the inaction otatilzess of the parties seeking relief, so as to

achieve the orderly and expgdus disposition of casesLink, 370 U.S. at 630. Such

1 “A district court may apply @y or all of the rules govemg § 2254 habegsetitions to
those cases filed pursuant to § 2241Reyes-Gonzalez v. DriveNo. C-05-248, 2005 WL
1669830, at *2 (S. D. Tex. 2005) (citing Ruld)L6f the Rules Governing § 2254 Cageastillo
v. Pratt 162 F. Supp. 2d 575, 577 (N.D. Tex. 20@@gitan-Campanioni v. Thornburgi@77 F.
Supp. 1355, 1356 (E.D. Tex. 1991))See alsdRule 12 of the Rules Governing Section 2254
Cases, which provides that “[t]ikeederal Rules of Civil Procedutte, the extent that they are not
inconsistent with any statutory provisions oegh rules, may be applied to a proceeding under
these rules.”



a “sanction is necessary in order to prevent urtii@ys in the dispason of pending cases and
to avoid congestion in the calendars” of the Coud. at 629-30.

Petitioner did not comply witthree Court Orders [3, 5, 6] ew after being warned several
times that failure to do so would result in therdissal of his case. Petitioner has not responded
to the Court’s Orders or otheise contacted the Cdwsince he filed thigivil action on May 12,

2017. As the record demonstrates, lesser sasdiiam dismissal have not prompted “diligent
prosecution,” but instead such efforts have proven futdeeTello v. Comm’of Internal

Revenue410 F.3d 743, 744 (5th Cir. 2005). Therefohe, Court concludes that dismissal of

this action is proper for Petitioner’s failure to prosecute and for failure to comply with the Orders
of the Court under Rule 41(b) of tRederal Rules of Civil ProcedureSee Rice v. Do&06 F.

App’x 144, 146 (5th Cir. 2009) (affirming dismissal based on inmate’s failure to comply with a
court order). Since the Respontleas not been called onrespond to Petitioner’s pleading,

and the Court has not considered the merits of Petitioner’s claims, the Court’'s Order of Dismissal
is without prejudice. See Munday/Elkins Auto. Partners, Ltd. v. Spa€@i F. App’x 265, 267

(5th Cir. 2006).

IT IS, THEREFORE, ORDERED AND ADJUDGETDat, for the reasons stated above,
this civil action is dismisseditinout prejudice for failure to @y the Court’s Orders and to
prosecute. A separate final judgment will be entered pursuant to Federal Rule of Civil
Procedure 58.

SO ORDERED, this the 30th day of January, 2018.

s/David Bramlette
UNITED STATES DISTRICT JUDGE

2 A certificate of appealabilityCOA) is not required for a federal inmate to appeal the
denial of relief under 28 U.S.C. § 2241See Padilla v. United State$16 F. 424, 425 (5th Cir.
2005) (citingOjo v. Immigration and Naturalization ServjcE6 F.3d 680, 681 (5th Cir.1997)).
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