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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
SOUTHEASTERN DI VI SI ON
THE KNEI BERT CLI NI C, LLC,
Pl aintiff,
V. No. 1: 05Cv86 FRB

RICHARD SMTH, M D., et al.

N N N N’ N N N N N

Def endant s.

MEMORANDUM AND ORDER

Presently pending before the Court is plaintiff Kneibert
Cinic, LLC s Mdtion for New Trial (Docket No. 164). Al matters
are pendi ng before the undersigned United States Magi strate Judge,
with consent of the parties, pursuant to 28 U S.C. 8§ 636(c).

Thi s cause of action canme before the Court and a jury for
trial and on June 17, 2008, the jury rendered a verdict in favor of
defendants Dr. R chard Smth and Watherby Locuns Tenens, Inc
(Weat herby), and against plaintiff Kneibert Cinic, LLC (Kneibert
or Kneibert Cinic). Judgnent was entered on the verdict on June
18, 2008. In the instant Mdtion for New Trial, plaintiff Kneibert
Cinic raises various clainms of error, and specifically, that the
Court erred in striking certain jurors for cause; that the Court
erred in failing to permt plaintiff to place certain argunments
and/ or issues before the jury; and that the Court erred in its
instructions to the jury. Defendants have responded to the notion
to which plaintiff has replied. For the follow ng reasons,

plaintiff’s notion should be denied.
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| . Background

This lawsuit stens from a separate nedical nal practice
action which was filed in July 2002 by Marilyn and Walter Cravens
inthe Crcuit Court of Butler County, M ssouri, against Kneibert
Cinic, LLC in which it was alleged that the Cravens were harned
by the negligence of Kneibert Cdinic throughits agent, Dr. Richard
Smith. Dr. Smth was not a naned party to that |awsuit. Pursuant
to a Settlenent Agreenent entered into between the Cravens and
Knei bert dinic in that cause, Judgnent was entered by the circuit
court on February 9, 2005, in favor of the Cravens and agai nst
Knei bert Cinic in the amount of $804,000.00. In conjunction with
the Settlenment Agreement, the Cravens and Kneibert Cinic also
entered into a Supplenental Agreenent whereby it was agreed that
followng the circuit court’s entry of Judgnment agai nst Knei bert
Clinic, the Cravens and Kneibert dinic would “cooperate and file
a suit agai nst Weat herby Locuns Tenens, Inc., Dr. Richard Smith and
the St. Paul Insurance Conpany (or subsidiary) as provides
professional liability coverage t hrough Weat her by Locuns Tenens[.]”
The instant |awsuit presently before this Court is that |awsuit
whi ch was cont enpl at ed by t he Suppl enental Agreenent to be filed by
the Cravens and Kneibert Cdinic.

The instant cause of action was filed on April 29, 2005,
in the Crcuit Court of Cape Grardeau, Mssouri, by the Cravens
and Kneibert Cinic naming Dr. Smth, Watherby Locuns Tenens

Inc., and Anerican Continental Ins. Co. as defendants. The natter
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was renoved to this Court on June 6, 2005, on the basis of this
Court’s diversity jurisdiction. Subsequent to renoval, all clains
agai nst defendant St. Paul /Anerican Continental were di sm ssed. As
a result of this dismssal, the only claimwhich remai ned before
the Court for resolution was that of plaintiff Kneibert dinic
agai nst defendants Sm th and Weat her by seeki ng i ndemni fi cation from
def endants on the Judgnent entered agai nst Kneibert in the Butler
County action

Throughout the pretrial stages of this litigation,
plaintiff Kneibert Cinic continually argued that defendants Smth
and Weatherby were duty-bound to indemify Kneibert on the
under | yi ng Judgnent. Li kew se, defendants Smth and Wat herby
continually argued that Kneibert’s alleged prejudicial conduct in
relation to the securing and execution of the Settl enent Agreenent
in the Butler County action and in obtaining Judgnent against
itself effectively discharged the defendants from any duty to
i ndemmi fy Kneibert. Various notions for summary judgnent were
filed in which these argunents were rai sed. Upon extensive review
of Mssouri law on the matter, the Court entered a Menorandum and
Order on March 28, 2007 (Docket No. 87), wherein it was determ ned
t hat there existed genui ne i ssues of material fact in dispute as to
whet her Kneibert Clinic’s conduct in securing the Settlenment
Agreenent in the Butler County action and in obtaining Judgnent
against itself therein materially increased the risk or prejudiced

the rights of the defendants as indemitors such that the
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def endants woul d be discharged from any duty of indemity. The
Court further determned that the question as to whether Kneibert
Cinic s conduct excused defendants fromindemification was one to
be resolved by a jury. In separate nenoranda and orders entered
June 27, 2007 (Docket No. 109), and August 13, 2007 (Docket No.
119), the Court reiterated this holding that questions surroundi ng
Knei bert’s conduct in securing the Settlenent Agreenent and in
obtai ning the Butler County Judgnent against itself related to the
i ssue of whether defendants Smth and Watherby were bound as
indetmmitors in the action.

On April 30, 2008, a pretrial conference was held at
which the Court set the course by which the trial of this cause
woul d proceed. In view of the history of the case, its current
posture, and the matters considered to be in dispute, the
undersi gned determned to bifurcate the trial so that defendants’
affirmative defense would be tried first: that is, whether
Knei bert’s conduct in securing the Settlenent Agreenent and in
obt ai ni ng Judgnent against itself materially increased the risk to,
or prejudiced the rights of, defendants Smth and Watherby as
indemitors such that defendants were relieved of any duty to
indemmi fy Kneibert. A defendants’ verdict on that question would
end the case. In the event the jury would find plaintiff’s conduct
not to have been so prejudicial, the trial would then proceed to
the second phase: that is, to determne the underlying nedica

mal practice action against Dr. Smth and Weat herby. In making this
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determ nation regarding the potential second phase of trial, the
undersigned inforned the parties that a trial on the nerits of the
underlying action wuld be necessary inasnmuch as, 1in the
circunstances here, Mssouri law prohibited plaintiff from
of fensively using the Butler County Judgnent to collaterally estop
the “relitigation,” so to speak, of the underlying negligence
action. (See Status Conf. Tr., Docket No. 142, at pp. 8-11.) As
such, in the event the jury found in the first phase of trial that
Knei bert’ s conduct did not rel ease the defendants fromtheir duty
as indemitors, the matter would proceed against Dr. Smth and
Weat her by on the underlying claimof negligence.

On June 16, 2008, the first phase of the bifurcated tri al
began. On June 17, 2008, the jury returned its verdict in favor of
defendants Smth and Watherby, specifically finding that
Knei bert’s conduct in entering into the Settlement Agreenent and
Suppl enental Agreenent with the Cravens materially increased the
risk to, and prejudiced the rights of, Dr. Smth and Wat herby as
indemitors. (Verdict, Docket No. 160.) Judgnent on the jury’'s
verdi ct was entered June 18, 2008, in favor of defendants Smth and
Weat herby and against plaintiff Kneibert Cinic on defendants’
affirmati ve defense, and plaintiff’s conplaint was dism ssed with
prejudi ce. (Judgnment, Docket No. 162.)

Plaintiff Kneibert Cinic' s instant Mdtion for New Tri al

f ol | owed.



1. Di scussi on

Rul e 59 of the Federal Rules of C vil Procedure

confirnms the trial court's historic power to
grant a new trial based on its appraisal of
the fairness of the trial and the reliability
of the jury's verdict. . . . A newtrial is
appropriate when the first trial, through a
verdi ct agai nst the wei ght of the evidence, an
excessive damage award, or legal errors at
trial, resulted in a mscarriage of justice.

Gray v. Bicknell, 86 F.3d 1472, 1480 (8th G r. 1996) (citations
omtted).

The determ nation to grant a newtrial rests within the discretion

of the trial court. 1d. (citing Gtizens Bank of Batesville, Ark.

v. Ford Mtor Co., 16 F.3d 965, 967 (8th Cr. 1994)). When

addressing a notion for new trial, the Court can "weigh the
evi dence, disbelieve witnesses, and grant a new trial even where
there is substantial evidence to sustain the verdict." \Wite v.
Pence, 961 F.2d 776, 780 (8th Cr. 1992). Al though the Court has
discretion to set aside the jury verdict and grant a newtrial, it
"may not do so nerely because it believes that the evidence
permtted different i nferences or that another result woul d be nore

reasonable." Blake v. J.C. Penney Co., 894 F.2d 274, 281 (8th Gr.

1990). Instead, "the [Clourt nust conclude that the jury reached
a seriously erroneous result and nust state its reasons for this
belief." 1d.

The Court's ultimate inquiry is whether the first trial

resulted in a mscarriage of justice. Wite, 961 F.2d at 780. The
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burden of denonstrating that error warrants a newtrial rests with

the noving party. Conerio v. Beatrice Foods Co., 616 F. Supp

1423, 1428 (E.D. Mo. 1985); see also Ricketts v. Gty of Colunbia,

Md., 856 F. Supp. 1337, 1347 (WD. M. 1993) (citing Conerio, 616

F. Supp. at 1428), aff'd, 36 F.3d 775 (8th CGr. 1994); Ranstad V.

Lear Siegler Diversified Holdings Corp., 836 F. Supp. 1511, 1514

(D. Mnn. 1993).

A Striking Jurors for Cause

Plaintiff clains that the Court erred when, at
def endants’ request, it struck two menbers of the venire panel for
cause. Specifically, plaintiff contends that Juror No. 6 (“J.D.")
and Juror No. 16 (“J.B.”) showed no actual partiality to justify

such strikes.

To challenge a juror for cause, a party
must show actual partiality grow ng out of the
nature and circunstances of the case. A
district court isrequired to strike for cause
any juror who is shown to lack inpartiality or
the appearance of inpartiality, and absent
abuse of discretion, [the court of appeals]
will not interfere with the district court’s
determ nation of j uror qual i fications.
Moreover, the district court is given broad
discretion in determining whether to strike
jurors for cause because it is in the best
position to assess t he deneanor and
credibility of prospective jurors.

Wal zer v. St. Joseph State Hosp., 231 F.3d 1108, 1112 (8th Cr.
2000) (internal quotation marks and citations omtted).

1. Juror #6 — J.D.

During voir dire examnation, venire nenber J.D
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testified that he had recei ved nedi cal treatnent at Kneibert Cinic
and had been a patient at the Cinic for “along tine.” J.D. also
testified that he was currently a patient at Kneibert Cinic, that
menbers of his famly likewse were current patients at the
Knei bert Cinic, and that he considered the Kneibert Cinic to be
his famly doctor. Finally, J.D. testified that with his
| ongstanding relationship with Kneibert Cinic, he knew Knei bert
Clinic’'s designated representative at trial, Robert Christian.
G ven the ongoing close relationship J.D. and his famly had with
the dinic and that the matters at issue at trial would directly
af fect Kneibert Cinic, the Court determ ned to grant defendants’
request to strike J.D. for cause.

Upon review of the voir dire examnation and the
argunents raised by the parties inrelation to the instant notion,
t he undersigned finds the previous determnationto strike J.D. for
cause not to be in error. J.D.”s responses during voir dire
exam nation regarding his and his famly’ s ongoing relationship
with Kneibert dinic and level of famliarity with M. Christian
denonstrated sufficient indicia of bias such that the Court
considered J.D. to lack the appearance of inpartiality in the

circunstances of this case. C. Allen v. Brown dinic, P.L.L.P.,

531 F. 3d 568, 572 (8th Gr. 2008) (juror’s treatnent at clinic ten
years prior, juror’s second cousin working as physician at clinic,
and juror’s cousin’s spouse bei ng def endant -doctor’ s brother-in-|aw

did not denonstrate jurors’ cl ose association with defendant clinic
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or defendant physician such that they could not be inpartial).

United States v. Perkins, 748 F.2d 1519, 1532 (1l1th Gr. 1984)

(challenge for <cause can be sustained for juror’'s renote

relationship with party) (cited approvingly in United States v.

Tucker, 137 F.3d 1016, 1029 (8th Gr. 1998)). Accordi ngly,
plaintiff’s Mtion for New Trial on the basis of the Court’s
striking of J.D., Juror #6, for cause is denied.

2. Juror #16 - J.B.

During voir dire examnation, venire nenber J.B
testified that he had been involved in nmultiple disputes with
i nsurance conpanies and currently had clains pending against
I nsurance conpani es. J.D. enphatically volunteered that he was
“anti-insurance conpany” and further testified to his belief that,
upon hearing all of the evidence, he could not be fair to and woul d
rul e agai nst i nsurance conpani es; although he stated that he would
“l'ike to think” that he would not act in such a manner. J.B. then
testified during foll ow up questioning that he could listen to the
evi dence and sit through deliberations to a verdict. Noting that
the role of insurance conpanies would be a litigated issue in the
trial of the cause, and recognizing J.B.’s strong statenents
regarding his self-described “anti-insurance conpany” bias, the
Court determned to grant defendants’ request to strike J.B. for
cause.

Upon review of the voir dire examnation and the

argunents raised by the parties inrelation to the instant notion,
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t he undersigned finds the previous determnation to strike J.B. for
cause not to be in error. Strong responses from a nenber of the
venire denonstrating a great reluctance to view an issue wth
inpartiality support a court’s determnation to strike the

potential juror for cause. United States v. Nelson, 347 F.3d 701,

711-12 (8th Cr. 2003). J.B.’s enphatic responses during voir dire
exam nation regarding his disfavor of insurance conpanies and his
own questioned ability whether he could be fair in evaluating
evidence regarding insurance conpanies denonstrated sufficient
indicia of bias such that the Court considered J.B. to |ack the
appearance of inpartiality in the circunstances of this case.
Plaintiff’s Mtion for New Trial on the basis of the Court’s
striking of J.B., Juror #16, for cause is therefore denied.

B. Preventing Disclosure to Jury that Defendants Wre Not Bound
by Underl vi ng Judgnent

As not ed above, the Court inforned the parties during the
pretrial conference that, in the event the first phase of the tri al
resulted in a favorable verdict for plaintiff, the matter would
proceed to the second phase of trial on the nerits of the
underlying nedical nmalpractice action inasnuch as plaintiff was
precluded from the offensive use of collateral estoppel in the
circunstances of this case. On the first day of trial, prior to
t he presentation of evidence, plaintiff requested the Court to take
judicial notice of this determnation that defendants were not
bound by the Butler County Judgnent and further requested that
plaintiff be permtted to present this evidence to the jury, “that
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there is going to be atrial to determ ne whether they are bound by
the judgnment[.]” (PItf.’ s Reply, Docket No. 174, Exh. Trial Tr.
Exerpt.) The Court denied plaintiff’s request:

No, we’'re not going to go get into that about

what’s going to happen, because | think we

m ght as well have tried those cases together

t hen, okay. That was the reason that | chose

to do it this way. And | didn't — believe

me, | gave a lot of thought to this. | did
not do this off the seat of ny pants.

In the instant Mdtion for New Trial, plaintiff argues
that the Court erred by excluding evidence of the fact that
def endants were not bound by the underlying Butler County Judgnent
i nasmuch as such evidence was relevant to the issue of whether
defendants suffered increased risk or prejudice on account of
Knei bert’s all eged offensive conduct. Knei bert argues that any
purported risk or prejudice to defendants effectively evaporated
with the Court’s pretrial ruling that plaintiff could not
of fensively use collateral estoppel in the circunstances of this
case.!

As is evident from the pretrial conference, the Court

1f one were to followthis argunent to its |logical end, then
an indemitee’ s prejudicial conduct, no matter how egregi ous, could
never increase the risk to or prejudice the rights of indemitors
i nasmuch as offended i ndemmitors woul d not be bound by wongfully
obt ai ned judgnents due to the indemmitee’ s inability to offensively
use col l ateral estoppel in such circunstances. An indemitee could
therefore effectively insulate itself from such a defense by
engagi ng i n wongful conduct.
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carefully considered the unique nature and circunstances of this
protracted litigation and determned to bifurcate the trial such
that defendants’ affirmative defense to plaintiff’s claim of
i ndemmi fication would be considered separately fromthe nmerits of
t he underlying nedical mal practice action. For the Court to have
permtted the introduction of the evidence proffered by plaintiff,
al beit sinple and straightforward on its face, would have opened
the door in the first phase of trial to the presentation of
addi tional evidence going to the nerits of the underlying nedical
mal practice action, thus triggering a mni-trial on the substantive
i ssue of nedical negligence which was unrelated to the issue to be
presently resolved by the jury, that is, the effect of the parties’
conduct surrounding plaintiff’s securing of the Settlenent
Agreenent. Because of the increased danger of jury confusion and
specul ati on had such evi dence been introduced at this first phase
of the trial, the Court’s determ nation not to admt such evidence

was not error. United States v. Tail, 459 F.3d 854, 861 (8th G

2006); see also Allied Sys., Ltd. v. Teansters Auto. Transp.

Chauffers, Denonstrators & Hel pers, Local 604, Affiliated with the

Int’l Bhd. of Teansters, Chauffers, Warehousenen & Hel pers of Am,

304 F.3d 785, 791 (8th Gr. 2002) (not error for district court to
refuse to admt matters which woul d confuse jury and waste tine by
focusing jury's attention on matters not relevant to issue to be
resol ved) .

Not hi ng subm tted by the plaintiff in the instant notion
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or supporting nmenorandum serves to persuade the Court that the
ruling made on this matter at the tinme of trial was incorrect.
Plaintiff’s Mtion for New Trial on the basis of the Court’s
evidentiary ruling relating to the binding effect of the Butler
County Judgnment shoul d therefore be deni ed.

C. Jury lnstructions

Plaintiff clains that the Court erredinits instructions
to the jury when it failed to give Rejected Instruction No. 15;
when it failed to instruct the jury that defendants were bound by
the Butler County Judgnent; and when it instructed the jury that
plaintiff owed a duty to the defendants not to increase the risk or
prejudice their rights as i ndemitors.

1. Rej ected Instruction No. 15

The proposed jury instructions in this cause were
prepared primarily by the Court with the parties given the
opportunity to review the instructions, |odge objections, and
propose additional or alternative instructions prior to closing
argunents and before the jury retired to consider its verdict.
Fed. R Cv. P. 51(b). One of the instructions initially proposed
by the Court, identified here as Rejected Instruction No. 15,
instructed as foll ows:

Once a demand is nmade on the indemitor to

defend the litigation against the indemitee

and the demand is refused, the indemitee may

settle the claimin good faith and proceed

agai nst the indemmitor. The i ndemitee nust
show that its settlenent was reasonable and
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made in good faith

Upon hearing argunent fromthe parties, the Court determ ned not to
give this instruction.

Plaintiff nowargues that the instructi on was an accurate
statenent of the law regarding an indemitor’s duty to defend and
related obligations of the indemitee, and thus was a necessary
counterpoint to the instructions which were given regarding an
indemmitee’s duty to protect an indemitor against liability. As
such, plaintiff argues, it was error for the Court not to give the
i nstruction.

District courts have wide discretion in drafting jury

instructions. Smth v. Tenet HealthsystemSL, Inc., 436 F.3d 879,

886 (8th Cir. 2006). Subsequent reviewof instructions “islimted
to whether the instructions, viewed on the whole, fairly and
adequately represent the evidence and applicable law in |ight of
the issues presented to the jury in a particular case.” |d.

The duty to defend is independent of indemity.
Def endants’ refusal to defend plaintiff in the underlying Butler
County action had no effect on plaintiff's right to seek

i ndemmi fi cati on. See Burns & McDonnell Eng’'g Co., Inc. v. Torson

Constr. Co., Inc., 834 S.W2d 755, 758 (Mb. C. App. 1992). For

the Court to give an instruction on the duty to defend in this
common |aw indemity action would have placed before the jury a
matter not at issue and thus could have created confusion and
invited speculation as to whether a duty to defend exi sted and was
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or was not breached. Inasnmuch as the issue presented to the jury
inthe first phase of this trial did not involve a duty to defend,
the Court did not err in refusing to give this instruction.
2. Ef fect of Butler County Judgnment; Duty of Indemitee

Al though couched in terns of instructional error,
plaintiff's latter instruction argunents involve the Court’s
previ ous substantive determ nations that, in the circunstances of
this case, defendants are not bound by the Butler County Judgnent
due to plaintiff being precluded from the offensive use of

col l ateral estoppel (see generally Status Conf. Tr., Docket No.

142); and that plaintiff, as indemitee, owed a duty to the
def endants not to materially increase therisk to, or prejudice the

rights of, defendants as indemitors (see generally id.; Meno. &

Order, Docket No. 87). The undersigned has reviewed the previous
rulings on these i ssues and the reasons set out therefor and finds
themnot to be in error. Nothing submtted by the plaintiff in the
instant notion or supporting nenorandum serves to persuade the
Court that its rulings on these matters, nade upon extensive and

t houghtful review of Mssouri |law, were incorrect.?

2At notime prior tothe jury retiring to consider its verdict
did plaintiff raise objections to the instructions on these
grounds, despite being given the opportunity to do so. Fed. R
Cv. P. 51(b), (c). As such, these particular clainms of
instructional error could be considered waived and not be further
consi dered by the Court. See Jones Truck Lines, Inc. v. Full Serv.
Leasing Corp., 83 F. 3d 253, 256 (8th Cir. 1996); Barton v. Col unbi a
Miut. Cas. Ins. Co., 930 F.2d 1337, 1340-41 (8th Cr. 1991);
McKnelly v. Sperry Corp., 642 F.2d 1101, 1108 (8th Cr. 1981).
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For all of the foregoing reasons, plaintiff has presented
nothing to the Court to cause the Court to question the fairness of
the trial and the reliability of the jury's verdict. Nor has
plaintiff shown that the jury's verdict resulted in a mscarriage

of justice. Accordingly, plaintiff’s Motion for New Trial should

be deni ed.
Accordi ngly,
IT IS HEREBY ORDERED that plaintiff Kneibert dinic,

LLC s Motion for New Trial (Docket No. 164) is denied.

£ ‘ % -:'I .'_'.'-' /".;-'l
Fheotvick € LBuboles
UNI TED STATES MAQ STRATE JUDGE

Dated this _17th day of March, 2009.
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