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No. 1:06-CV-10-HEA

This matter is before the Court upon the application of

Troy Levon Fenton (registration no. 517163) for |eave to comrence

this action w thout paynent of the required filing fee. For the

reasons stated below, the Court finds that plaintiff does not have

sufficient funds to pay the entire filing fee and will assess an

initial partial filing fee of $13.82. See 28 U.S.C. 8 1915(b)(1).

Furthernore, having carefully reviewed the file,

the Court wll

order plaintiff to file a second amended conplaint within thirty

(30) days from the date of this order, as nore fully set forth

bel ow.

28 U.S.C. § 1915(b) (1)

Pursuant to 28 U.S.C. 8 1915(b)(1), a prisoner bringing

acivil actionin forma pauperis is required to pay the full anount

of the filing fee. |If the prisoner has insufficient funds in his

prison account to pay the entire fee, the Court nust assess and,

when funds exist, collect an initial partial filing fee of 20
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percent of the greater of (1) the average nonthly deposits in the
prisoner's account; or (2) the average nonthly balance in the
prisoner's account for the prior six-nonth period. See 28 U.S.C.
8 1915(b)(1). After paynent of theinitial partial filing fee, the
prisoner is required to nmake nonthly paynents of 20 percent of the
preceding nonth's incone credited to the prisoner's account. See
28 U.S.C. § 1915(b)(2). The agency having custody of the prisoner
will forward these nonthly paynments to the Cerk of Court each tine
the anobunt in the prisoner's account exceeds $10, until the filing
fee is fully paid. 1d.

Applicant has submtted an affidavit and a certified copy
of his prison account statenent for the six-nonth period
i mredi ately preceding the subm ssion of his conplaint on January
19, 2006. See 28 U.S.C. § 1915(a)(1),(2). Areviewof applicant's
account statenent indicates an average nonthly deposit of $69. 08,
and an average nonthly account bal ance of $37.00. Applicant has
insufficient funds to pay the entire filing fee. Accordingly, the
Court will assess an initial partial filing fee of $13.82 which is
20 percent of applicant's average nonthly deposit.

28 U.S.C. § 1915(e)
Pursuant to 28 U S.C. 8§ 1915(e)(2)(B), the Court my
dismss a conplaint filed in forma pauperis at any tinme if the
action is frivolous, malicious, fails to state a clai mupon which

relief can be granted, or seeks nonetary relief against a def endant
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who is inmmune from such relief. An action is frivolous if "it
| acks an arguable basis either in law or in fact." Neitzke v.
Wllianms, 490 U. S. 319, 325 (1989). An action fails to state a
claim upon which relief may be granted if it appears beyond
reasonabl e doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief. Conley v.
G bson, 355 U. S. 41, 45-46 (1957); Jackson Sawm ||l Co. v. United
States, 580 F.2d 302, 306 (8th Cr. 1978), cert. denied, 439 U S.
1070 (1979).

In reviewing a pro se conplaint under 8§ 1915(e)(2)(B)
the Court nust give the conplaint the benefit of a |Iiberal
construction. Haines v. Kerner, 404 U S. 519, 520 (1972). The
Court nust also weigh all factual allegations in favor of the
plaintiff, unless the facts alleged are clearly basel ess. Denton
v. Hernandez, 112 S. . 1728, 1733 (1992); Scheuer v. Rhodes, 416
U.S. 232, 236 (1974).

The conpl ai nt and anended conpl ai nt

Plaintiff, an inmate at the Southeast Correctional
Center, seeks nonetary and injunctive relief pursuant to 42 U S. C
8 1983 against approximately thirty-ei ght naned defendants. On
January 31 and February 2, 2006, plaintiff filed notions to anmend
his conplaint [Doc. #7 and Doc. #10], as well as an anended
conplaint [Doc. #8] in which he seeks to "rel ease/dism ss D. Horn"

and to amend pieceneal nunerous paragraphs of his original
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conplaint. Neither the original nor the first amended conpl ai nt
was submtted on the court-provided form for filing a conplaint
pursuant to 42 U.S.C. § 1983.

A review of the instant action indicates that although
plaintiff may be able to assert constitutional clains that survive
review under 28 U . S.C. 8§ 1915(e)(2)(B), he has failed to set forth
as to each naned defendant the specific factual allegations
supporting his clai magai nst each particul ar defendant. "Liability
under 8§ 1983 requires a causal link to, and direct responsibility
for, the all eged deprivation of rights." Madewell v. Roberts, 909
F.2d 1203, 1208 (8th Cr. 1990); see also, Martin v. Sargent, 780
F.2d 1334, 1338 (8th Cir. 1985) (clai mnot cogni zabl e under § 1983
where plaintiff fails to allege defendant was personally invol ved
in or directly responsible for incidents that injured plaintiff);
G@ick v. Sargent, 696 F.2d 413, 414-15 (8th Cr. 1983) (respondeat
superior theory inapplicable in 8§ 1983 suits).

Mor eover, the Federal Rules of Civil Procedure require
litigants to formulate their pleadings in an organized and
conpr ehensi bl e manner. Even pro se litigants are obligated to
pl ead specific facts and proper jurisdiction and nust abi de by the
Federal Rules of Cvil Procedure; however, plaintiff has failed to
do sointhis case. See U S. v. WIlkes, 20 F. 3d 651, 653 (5th Gr.
1994); Boswell v. Honorable Governor of Texas, 138 F. Supp.2d 782,

785 (N.D. Texas 2000); Fed.R Cv.P. 8(a)(2)(conplaint should
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contain “short and plain statenment” of clains); Fed.R Gv.P.
8(e)(2)(each claim shall be “sinple, concise, and direct”);
Fed. R Civ.P. 10(b)(parties are to separate their clainms wthin
their pleadings “the contents of which shall be limted as far as
practicable to a single set of circunstances”). Although the Court
is to give plaintiff's conplaint the benefit of a Iliberal
construction, the Court wll not create facts or clains that have
not been all eged. Plaintiff is required, to the best of his
ability, to set out not only his alleged clains in a sinple,
concise, and direct manner, but also the facts supporting his
clainms as to each naned defendant. Because plaintiff has failed to
do so, the Court is unable to determ ne which clains, if any, are
frivolous or fail to state a claim

Taking into consideration the fact that plaintiff is
proceeding pro se and in forma pauperis, the Court will grant him
time to file a second anended conpl aint on the court-provided form
for filing a conplaint pursuant to 42 U.S.C. 8 1983, in accordance

with the instructions set forth below Mreover, because the Court

is allowwng plaintiff to amend his conplaint, it wll take no
action as to the naned defendants at this tine. Plaintiff is
rem nded that his second anended conplaint wll supersede his

original conplaint [Doc. #1] and first anmended conpl ai nt [Doc. #8]
and will be the only conplaint this Court reviews. Thus, plaintiff
must include in the "Caption" of the second anended conpl ai nt al

t he defendants he wishes to sue; and in the "Statenent of Caim"

5
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he nmust set out specific facts agai nst each naned defendant in a
sinple, concise, and direct manner. Plaintiff risks dismssal of
the instant action if he fails to conply with this Court's
i nstructions.

I n accordance with the foregoing,

| T 1S HEREBY ORDERED t hat plaintiff's notion for |eave to
proceed in forma pauperis [Doc. #3] is GRANTED

| T1S FURTHER ORDERED t hat plaintiff shall pay an initial
partial filing fee of $13.82 within thirty (30) days fromthe date
of this order. Plaintiff is instructed to make his remttance
payable to "Cerk, United States District Court,” and to include
upon it: (1) his name; (2) his prison registration nunber; (3) the
case nunber; and (4) that the remttance is for an original
pr oceedi ng.

IT IS FURTHER ORDERED that the Cerk shall not issue
process or cause process to issue upon the conplaint.

| T 1S FURTHER ORDERED that plaintiff's notions to anmend
hi s conpl aint [Doc. #7 and Doc. #10] are DEN ED as noot, given that
this Court is granting plaintiff additional tinme in which to file
a second anended conpl aint, and Rule 15(a) of the Rules of Federal
Procedure states that a plaintiff may file an anmended conpl ai nt
once as a matter of course at any tinme before a responsive pl eadi ng

is served
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| T 1S FURTHER ORDERED t hat plaintiff shall file a second
anmended conplaint within thirty (30) days fromthe date of this
order. In the second anended conplaint, plaintiff shall conplete
in its entirety the court-provided form for filing a conplaint
pursuant to 42 U. S.C. § 1983.! Specifically, in the "Caption" of
the form conplaint, plaintiff shall set forth the nane of each
def endant he wi shes to sue; and in the "Statenment of Caim" he
shall set forth as to each naned defendant the specific factual
al | egations supporting his claimagai nst the particul ar defendant,
as well as the specific rights that he clains the defendant
vi ol at ed. If plaintiff needs additional space to list all the
def endants or to set out his clainms agai nst each def endant, he nust
attach additional sheets of paper to the second anended conpl ai nt
and clearly identify themas part of his Caption or Statenent of
Claim

| T 1S FURTHER ORDERED that, in addition to a copy of this
Order, the derk shall forward to plaintiff the court-provided form
for a prisoner to file a "Conplaint Under the Civil R ghts Act, 42
U S C § 1983."

| T 1S FURTHER ORDERED that plaintiff's failure to anmend
his conplaint in accordance with this Court's instructions wll

result in the dismssal of this action, w thout prejudice.

The Court will instruct the Clerk of Court to provide
plaintiff with the proper form
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| T I'S FURTHER ORDERED t hat upon the filing of a second
anended conplaint, the Cerk shall resubmt this action to the
Court for review pursuant to 28 U . S.C. § 1915(e).

Dated this 3rd day of February, 2006.

b BT

UNI TED STATES DI STRI CT JUDGE




