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(Proceedings started at 11: 07 a.m)

THE COURT: Al right. This is Judge Noce, and we're
on the record again. This is the case of the United -- of
Sherry LeeAnn Roberts against Mchael J. Astrue, Conm ssioner
of Social Security, in the Southeastern D vision of the Court,
Case No. 1:09-CV-9, and the matter is before the Court now for
the rendering of an oral opinion, and participating by
conference tel ephone call, representing the Plaintiff, is
attorney M. Tarry. Can you hear me, M. Tarry?

MR TARRY: Yes, | can.

THE COURT: Al right. And participating by
conference tel ephone call, representing the Defendant, is
M. Stewart. Can you hear me, M. Stewart?

MR STEWART:  Yes.

THE COURT: Al right. And here in the courtroom
representing the Defendant, is Assistant U S. Attorney
Ni chol as Llewellyn. | apologize, M. Llewellyn.

Al right. The followng oral opinion is intended to
be the opinion of the Court judicially review ng the denial of
the Plaintiff's clains for Supplenental Security Incone
benefits under Title XVI of the Social Security Act. The
Court has jurisdiction over the subject matter of the action
under Title 42 U S.C. 8§ 405(g) and 1381(c)(3) but primarily
1381(c)(3) for Title XV

The parties have consented to the exercise of
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3
authority by this U S. Mgistrate Judge under Title 28 United

States Code § 636(cC).

The Court earlier this norning heard oral argunents
on the pleadings of the parties, and the Court now issues its
ruling in this oral opinion. A sunmary docunentary order with
references to this oral opinion wll be issued, hopefully
today by docket text order. At this tinme, | wll order the
clerk to secure a transcript of this oral opinion, which wll
be filed as a docunentary rendition of the -- of the Court's
opi nion available to the parties.

On February 22, 2006, Plaintiff Sherry LeeAnn Roberts
applied for Supplenmental Security benefits under Title XVI of
the Act. Under Title 42 United States Code § 1381 to 1383,
based upon her alleged disability, she alleged in her
applications that she becane disabled for the current
appl i cati on begi nni ng on Novenber 23, 2005, at age 49, on
account of degenerative di sk di sease, anxiety, depression,
chronic pain, and back pain. The clains were denied by the
state agency on April 11, 2006.

On August 30, 2007, a hearing was held before a
federal Adm nistrative Law Judge, and on Cctober 25, 2007, the
ALJ denied the Plaintiff's claim Thereafter, the Appeals
Council denied a review, and the decision of the ALJ has
becone the final decision of the Comm ssioner of Soci al

Security, and it's the ALJ's decision that is now before the
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Court for judicial review

Cenerally stated, the Admnistrative Law Judge
decided that the -- the Plaintiff has not worked at
substantial gainful activity since the date she filed her
application for Supplenental Security Incone, and the ALJ went
t hrough the five steps of the prescribed analysis, and | wll
beg counsel's indulgence as | flip to the various parts of the
record and ny notes for this opinion.

The Admi nistrative Law Judge found at page -- at
transcript page 14 that the claimant is 49 years of age, she
has a hi gh school education, she has past relevant work as a
Certified Nurse Aide, and she has not engaged in substanti al
gai nful activity since February 22, 2006, the date of her
appl i cati on.

The Adm nistrative Law Judge then found that the
Plaintiff has degenerative disk di sease, anxiety, and
depressi on which are severe in conbination.

Then the Adm nistrative Law Judge went on to consider
and to find that the Plaintiff did not have any of those
i ndi vidual inpairnments or any conbination of themthat net or
equal ed nedically any of the listed inpairnents in the
Conmi ssioner's |list of disabling inpairnments.

Then the Adm ni strative Law Judge determ ned that,
after considering the entire record, the -- the judge found

that the Plaintiff had the residual functional capacity to
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performthe full range of |ight work.

And then the Adm nistrative Law Judge found that the
Plaintiff could not performany past relevant work and then
acknow edged that the burden shifted to the Comm ssioner to
show that there are other jobs existing in significant nunbers
in the national econony or |ocal economes that the Plaintiff
could performconsistent wth her nedically determ nable
i mpai rments, functional limtations, age, education, and work
experi ence.

The Adm nistrative Law Judge determ ned that the
transferability of job skills was not material to the
determ nation of disability because the Adm nistrative Law
Judge imedi ately junped to the application of the nedical
vocational rules to determne that the Plaintiff was not
di sabl ed and invoked Rules 202.14 and 202.21 and rendered a
decision -- the decision that the Plaintiff was not disabl ed.

The Court's role on judicial review of the
Conmmi ssioner's decision is to determ ne whether the
Commi ssioner's findings and, in this case, the Adm nistrative
Law Judge's findings comply with the rel evant requirenents and
are supported by substantial evidence in the record as a
whol e, and for that purpose, | cite the case of Pate-Fires
agai nst Astrue, 564 F.3d 935, at page 942, Eighth Grcuit,
2009, and fromthat opinion can be discerned the principles

t hat substantial evidence is |less than a preponderance but it
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is enough that a substantial mnd would find it adequate to
support the Conm ssioner's concl usion.

I n determ ni ng whether the evidence is substantial,
the Court nust consider evidence that both supports and
detracts fromthe Conm ssioner's decision; however, as |long as
substanti al evi dence supports the decision, the Court may not
reverse it nerely because substantial evidence exists in the
record that woul d support a contrary outcone or because the
Court woul d have decided the case differently, and that --
that's a standard that can marshal many, many, nmany case
opi ni ons.

To be entitled to disability benefits, a clai mant
nmust prove that she is unable to perform any substanti al
gai nful activity due to a nedically determ nabl e physical or
mental inpairnent that would either result in death or which
has | asted or could be expected to | ast for at |east 12
conti nuous nonths, and aside fromthe Pates -- the Pate-Fires
opinion, the primary authority is the statute, which is, of
course, 42 U. S.C. 8§ 423(a)(1)(D, 423(d)(1)(A), and
1382c(a)(3)(A), and then the five-step regulatory framework is
to be used to determ ne whether the individual qualifies for
di sability.

As | have described earlier, the Adm nistrative Law
Judge determned at step one that the Plaintiff was not

currently engaged in substantial gainful activity. He
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7
determ ned at step two that she suffers froma conbi nati on of

i mpai rments which in conbination are severe and at step three
that the -- the Plaintiff does not equal a listed -- that the
conbi nation of inpairnments are not individually listed or in
conbi nation nedically equivalent to one of the listed
di sabling inmpairnments, and at step four, the -- the
Adm ni strative Law Judge determ ned that the Plaintiff
retained the residual functional capacity to perform-- well,
determ ned that the -- the clainmant could not perform her
prior relevant work with the residual functional capacity that
the Court -- the judge found and recogni zed that the burden
shifted to the -- to the Conm ssioner to show that the
Plaintiff, nevertheless, had the ability to perform ot her
wor K.

And as the argunents of the parties indicated, the
Plaintiff takes issue with the determ nation by the
Adm ni strative Law Judge that in reaching a determ nation at
step five that there was other work that the Plaintiff could
perform The evidence that was used for this purpose was a
reference to the -- tothe -- the grids, the -- the
adm nistrative findings that the Social Security
Adm nistration makes with respect to the characteristics of
the -- of the Plaintiff, finding that she was not disabl ed,
and the argunment is that -- by the Plaintiff -- that that was

i mproper, that -- and a vocational expert should have been
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called to give expert testinony on that fact rather than a
reference to the -- to -- to the grid rules.

Utimately, it's ny very, very clear understanding, |
believe, that the Adm nistrative Law Judge did commt error by
not invoke -- engaging the services of a vocational expert
because | think at various parts in the -- in the opinion the
| aw was not properly applied.

To begin with, the ALJ determned that the Plaintiff,
i ndeed, did suffer fromanxi ety and depression. The opinion
of the Admi nistrative Law Judge focuses not entirely but
al nost substantially, nostly on the Plaintiff's nental
[imtations and inpairments. They did exist. The
Adm ni strative Law Judge did not determ ne that they did not

exist, but at several places in the opinion, the

Adm ni strative Law Judge refers to the fact that -- and |'I
| ook at page -- at this tine at page 15 of the opinion, and
it's -- it is in several places on page 15. The -- the

reference is made to the fact that there was not a duration of
12 consecutive nonths for what anmounts to, in effect alnost, a
di sabling result fromthe presence of the nental inpairnent.

| believe that the -- a reference to the -- to the
Conmi ssioner's regulations with respect to the application of
the grids do not require that before a vocational expert nust
be engaged that a nonexertional limtation nust be -- have the

durational limtation or requirenent that flat-out ultimte
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9
determ nation of disability requires. At Title 20 of the Code

of Federal Regul ations 8§ 416.969a, the regul ati on speaks
general |y about how -- and with respect to the application of
the -- of the guidelines that your inpairnents and rel ated
synptons, such as pain, may cause limtations in function or
restrictions which Iimt your ability to neet certain demands
of jobs. These limtations may be exertional, nonexertional,
or a conbination of both. Limtations are classified as
exertional if they affect your ability to neet the strength
demands of jobs. There's not a reference in that regul ation
to a tenporal durational period.

It goes on and tal ks about in subsection (c)
nonexertional limtations. Wen the limtations and
restrictions inposed by your inpairnments and rel ated synptons,
such as pain, affect only your ability to neet the demands of
j obs other than the strength demands, we consider that you
have only nonexertional limtations or restrictions, and then
it goes into sone exanpl es of nonexertional limtations or
restrictions, and it includes nervousness, anxiety, or
depressi on, which, of course, are what the Plaintiff clains
and alleges in this case.

And then it goes over to subsection (c)(2). |If your
i npai rnents and rel ated synptons, such as pain, only affect
your ability to performthe nonexertional limtations of

work-related activities, the rules in Appendix 2 do not direct
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10
factual concl usi ons of disabled or not disabl ed.

And then it goes down to subsection (d). Wen the
[imtations and restrictions inposed by your inpairnments and
rel ated synptons, such as pain, affect your ability to neet
both the strength and demands of jobs other than the strength
demands, we consider that you have a conbi nation of exerti onal
and nonexertional limtations or restrictions. |f your
i npai rnents and rel ated synptons, such as pain, affect your
ability to nmeet both the strength and demands of the jobs
ot her than the strength demands, we will not directly apply
the rules in Appendi x 2.

And | think it is -- it bears noting that the E ghth
Crcuit, in Caviness agai nst Massanari, found at 250 F.3d 603,
Ei ghth Grcuit, 2001, at page 605 -- the -- in order to --
when reflecting on step two and certainly not on step five --
but still, you know, this bears sone consideration -- that the
burden on the plaintiff to indicate or to establish a -- the
exi stence of a severe inpairnment is not great, and the Suprene
Court in Yuckert, in -- | believe it's footnote 12 --
ultimately -- and then let's see here -- reflected on Soci al
Security Ruling 85-28, which indicated that an inpairnment or
conbi nation of inpairments is found "not severe" and a finding
of "not disabled” is nade at step two when nedi cal evidence
establishes only a slight abnormality or a conbination of

slight abnormalities which would have no nore than a m ni ma




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11
effect on an individual's ability to work even if individual's

age, education, or work experience were specifically
considered. |If the evidence shows that the person cannot
performhis past or her past relevant work because of the
uni que -- unique features of that work, the decision naker
must conduct a further evaluation of the ability, which the

court did not go into or discuss.

Let's see. | recognize that and I'll just state
again that at several locations in the -- the -- on page 15
and -- let's see -- on page 16, when reflecting on
Dr. Kinder's opinions, in the mddl e of the -- of the -- of

t he page, the ALJ says, "However, even findings of only
noder at e synptons appear inconsistent with the treatnent
records which indicate no severe nental inpairnments |asting 12
nonths in duration since the alleged onset date."

Repeatedly, the Adm nistrative Law Judge attaches the
durational period to -- to those findings, and | don't believe
t he regul ati ons countenance that, and it's also -- he al so
says, on page 20, the nedical treatnent notes do not docunent
any nmedical -- any -- do not docunent any nedical observations
by any treating psychiatrist or psychol ogi st of a
significant -- of significant abnorrmalities or deficits with
respect to the claimant's nood, affect, thought processes,
concentration, attention, pace, persistent social interaction,

activities of daily living, speech, psychonotor activity,
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12
focus, contact with reality, eye contact, orientation,

deneanor, abilities to cope with stress, abilities to work
wi t hout deconpensation, abilities to understand and foll ow
instructions, judgnent, insight, cognitive function or
behavi or lasting 12 nonths in duration and despite treatnent.
Once again, the ALJ attaches the durational -- a durationa
requirement for that consideration and then goes on, on page
21. At nost, the nedical treatnent records docunent nental
i mpai rments, once again tal king about the existence of nental
i mpai rments but not resulting in severe synptons causing
significant limtations of function for 12 consecutive nonths
of duration.

Now, | recognize that, on page 22, the ALJ al so nakes
in--inthe mdst of all of the record and in the m dst of
t he di scussion of the record at the end there, on page 22,
says the claimant has no nental restriction, which standing
alone | find not to be supported by substantial -- that is to
say, to have no nental restriction and failed in her burden to
establish otherwise, I -- | -- | believe that that probably

reflects upon the 12 nonths' duration, but | do not believe

that that is a reflection of -- of the record that -- that she
has absolutely no nental restriction when she found -- when he
found that she does have a -- the condition and that when

conmbi ned with her back problemwas severe.

The record is -- is replete with repeated references
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13
and di agnoses of, going back to 2004, najor depression,

general i zed anxi ety depression or disorder, rather, by
Dr. Khot in March of 2004, flat affect in 2005. Dr. Nawaz
reflected on her having major depression disorder in -- in
March of 2005. Then we conme to Dr. Kinder's opinions in -- on
March -- oh, no -- rather, June 15th, 2005, indicating that,
in his opinion, she had been suffering from depression for
seven years and indicating that the profile pattern indicated
significant elevations across several scales which indicates
mar ked di stress and severe inpairnment in functioning and
reflected on the fact that the -- the ultimate -- the testing
results indicated that they were reliable, that she was
reliable, and then going on, in August of 2005, a diagnosis of
maj or depression and anxi ety disorder continuing through
Cct ober of 2005.

Getting -- you know, getting into Dr. Toll's anal yses
in April of 2006 and her findings of major depression
di sorder, anxiety, generalized anxiety disorder, posttraumatic
stress disorder, the rendition of all of that indicates --
plus the rest of the record -- indicates that the finding at
| east as far as the existence of a nonexertional |limtation
sufficient to require the enploynment of a vocational expert at
the hearing |l evel was well-established, and to ny belief and
nmy rendition -- nmy review of the record, the record is not

sufficient to sustain substantial evidence or to indicate or
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14
to show substantial evidence to say in -- what -- in six words

that the claimant has no nental restrictions, and for that
purpose and on that basis, I'"'mgoing to find that the ultimte
concl usion of the Adm nistrative Law Judge that the Plaintiff
is not disabled is not supported by substantial evidence.

|'mgoing to reverse the finding, and |'mgoing to
remand the case to the Social Security Admnistration for
rehearing and the enpl oynent of a vocational expert, and ||
issue a -- a sunmary, one-page order, docunentary order to
that effect, and as | stated earlier, 1'll order the clerk to
secure a transcript of this oral opinion and file it as the
Court's opinion in the case.

Thank you all. | appreciate your endurance through
all of this. It enables nme to, | hope, efficiently resolve
this issue or this case and get on to the next one. Thank you
all very much

MR, LLEWELLYN: Thank you, Your Honor.

MR STEWART: Thank you.

(Proceedi ngs concluded at 11:39 a.m)
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